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(i ) 


STATEMENT OF QUESTIONS PRESENTED 


A. Whether, in the light of the special circumstances herein, in 
a jury trial to determine fair compensation due a property owner on 
account of a taking of his property in condemnation proceedings, the 
trial Court erred in not giving the jury guidance in the charge as to: 
(a) the meaning of the words "terms * * * equivalent to cash", used in 
the charge without explanation; (b) the relatively slight probative weight 
to be accorded an appraisal of residential property based on reproduc- 
tion cost, derived by a cubic footage rule of thumb, less straight line 
depreciation; and (c) the way income can be capitalized to arrive at 


market value. 


B. Whether immediately prior to the commencement of a jury 
trial to determine fair compensation due a property owner on account 
of the taking of his property in condemnation proceedings, at which the 
Government was ready to proceed with three expert witnesses, the 
trial Court erred in not granting a continuance to enable the property 
owner to present his single expert witness, who had been called away 
to Venezuela a week before the trial without the property owner's know- 
ledge as of said time. 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Verdict in this cause was rendered on February 26, 1957 (JA 50) 
and judgment was entered on March 1, 1957 (JA 5). Thereafter, on 
March 29, 1957, appellant filed a Notice of Appeal from the above 
judgment (JA 7). Jurisdiction of this Court is based upon Title 28, 
Section 1291, United States Code. 





2 
STATEMENT OF THE FACTS 


On June 29, 1956, the United States, appellee herein, took certain 
land in Washington, D. C. by exercise of its power of eminent domain, 
including the land relevant here, parcel 18 in square 692, also described 
as No. 55 C Street, Southeast. (JA 15). Appellant-defendant had pur- 
chased this parcel on October 18, 1955, paying therefor $1,500 cash, 
assuming a first trust of $11,073. 74, and giving a second trust of 
$20 ,926.26, payable at $150 a month and drawing interest at five per- 
cent? (JA 18, 31-32, 36). 


Appellant's estimate of $35,000 as the fair market value of the 
parcel (JA 3, "Statement of Valuation" and JA 4, "Affidavit of S. Dolan 
Donohue, Realtor") precipitated the trial below on the issue of fair 


market value. 


Parcel 18 is described (JA 15, et seq.) as a corner lot at First 
and C Streets, Southeast, 19 feet by 53.75 feet, containing 1,021 square 
feet, zoned residential, 60 foot height, C area, improved with a three 
storey and cellar brick structure built about 1900, containing a commer- 
cial store on the first floor (an extant non-conforming use), with a 
33 foot bay window facing First Street, one apartment on the second 
floor with a large living room, 2 bedrooms, a dressing room, bath, 
and kitchen, and on the third floor another apartment with the same 
rooms less the dressing room. 


The settlement sheet used when appellant purchased parcel 18 
and a photograph of the property were admitted into evidence (JA 36-37), 
but both have been lost and are not included in the record on appeal, 
according to the Clerk of the District Court from which this appeal is 
taken. (Letter transmitting record on appeal). However, a plat, 


1 Terms not disclosed. 


Evidently (a) the mortgage; provided for constant payments, each of principal and interest, and (b) it 
would have been liquidated in 209 and a fraction payments (17 years, 5 months, anda few days). This 
first conclusion is necessitated by statements of witnesses that the mortgage had slightly over 16 years to 
trun (J.A. 18, 32); the second conclusion follows therefrom by use of tables. (Amortization and Mortgage 
Insurance Premium Tables, U.S. Federal Housing Administration (Revised edition, December 1956). 

Thus the total paid by appellant on account of this $20,926.26 mortgage would have been about $31, 400.00 
in all. 
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apparently presented to the jury (JA 14-15), is in the record on appeal. 


The case came on for trial on Monday, February 25, 1957, before 
a jury which had viewed parcel 18 and another parcel in the same square, 
not here relevant (parcel 12), both cases being heard together. 


Then-counsel for appellant, immediately prior to the opening of 
the trial, sought a continuance of 10 days to allow appellant's single 
expert witness (who had been called to Venezuela the Monday before 
without the knowledge of appellant) to testify. (Colloquy, JA 8-11). 
Inference leads to the conclusion that this witness was S. Dolan Donohue. 
(JA 4). This request for a continuance was denied. (JA 11). 


The Government presented two witnesses who testified as to the 
value of parcel 18 (JA 13-21, 21-30) and one who testified as to the 
value of the second trust note (JA 31-34). The testimony of these wit- 
nesses is summarized briefly hereinafter. The first witness, Koones, 
testified that he had used the routine three approaches in arriving at 
his estimate of $28 ,000 as fair market value. First, he computed 
replacement’ cost at $& cents a cubic foot ($32,400), subtracted depre- 
ciation of one third (result - $21,600), and added his estimated land 
value ($6,126), based on six dollars per square foot. The witness' 
total arrived at by this method was $27,726, or $28,000 rounded off 
(JA 17). Second, he used an income capitalization approach, assuming 
rental value of $250 a month (based on evidence the Court ordered 
stricken, (JA 16) less a five percent vacancy deduction and certain 
assumed operating expenses amounting to $500 a year. The resulting 
net income ($2,350) was prorated to building income ($1,985) and land 
income ($365), the former capitalized at 6 per cent but depreciated at 
three percent” by the straight line method (result - $22,050). This 
figure was then added to estimated land value (obtained as in the first 
approach). (JA 17-18). The resulting estimated value was $28,150. 


3 Presumably the witness meant reproduction cost, Basis used was 43,200 cubic feet. (J.A. 17). 


Implicit in this is an estimated future life span of 33 1/3 years. 
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Third, by consideration of sales in the area (but disregarding the 
recent prior sale of parcel 18 to appellant, of which more hereinafter) 
(JA 14, 20), but no comparable sales were recited by the witness 
despite the attempt of appellant's counsel in that direction. (JA 20). 
As noted above, Koones, although disclosing the prior sale of parcel 
18 to appellant (JA 18), indicated he "did not consider the equal of 
cash" thereof. (JA 18). 


The second Government witness, Hall, similarly used or main- 
tained he used the same three approaches (JA 22) in arriving at his 
fair market value of $25,000 (JA 23). First, he assumed certain repro- 
duction costs: (a) for the basement ($2,500), (b) for the first floor at 
five dollars a square foot” ($5,130), and (c) for the remaining two floors 
at one dollar a cubic foot® ($22,572). The total so far ($35,202) was 
then depreciated 40 percent (result - $21,182) and to this was added the 
land value (based on four dollars a square foot ($4,000, rounded off), 
this four dollar figure being used "because it is a corner lot". (JA 23- 
24, 29-30). The resulting value was $25,182 (rounded off to $25,000). 
Second, he assumed rental value was $250 a month, apparently from 
Witness Koones' stricken testimony (JA 16) or some other hearsay 
source (JA 28-29). Applying thereto a rule of thumb factor of eight, 
the witness arrived at $24,000 as fair market value (rounded off to 
$25,000). (JA 24). Third, the witness indicated he had considered 
what he had thought was a comparable sale but the Court refused to 
allow him to testify thereto as the property was too far distant. (JA 25- 
26). Other sales were referred to with inconclusive results. (JA 26-27, 
30). Witness Hall in refusing to place any reliance on the prior sale of 
parcel 18 to appellant asserted "[i]t was not a cash sale, or for equiva- 
lent of cash."" (JA 28). 


Both witnesses conceded that their estimates of fair market value 
would be higher if they were in error as to their assumed rental value 
5 Footage basis of building, 1,026 square feet. (J.A. 24). 


Footage basis not disclosed, but apparently 11, 286 cubic feet, 


7 This time, footage basis of land, 1,021 square feet. (J.A. 24). 


oo. 
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of $250 a month for parcel 18. (JA19, 29). 


The third Government witness, Yudelevit, apparently a dealer in 
the second mortgage note market (JA 31), who was not called to testify 
as a "real estate expert, but only on the value of the note" (JA 11-12, 
30), promptly gave his opinion that the appellant paid ''a magnificent 
price * * * for the property". (JA 32) : Thereupon the witness but- 
tressed his estimate. of value of parcel 18 by asserting the "cash value" 
of the second trust note on June 29, 1956 was "about 25 cents on the 
dollar * * * based on the interest rate and the time it took to pay out, 
close to 17 years * * * [and going only] on the security, not the maker." 
(JA 32). 


The fourth witness for the Government, Ward, not an expert, 
testified he had rented "something like" the entire building (JA 34), 
or perhaps he meant thereby that he had paid ''something like * * * 
$250 a month for the last two years, or two and a half years, and [he 
thought ] $200 a month for the first year and a half" (JA 34), vacating 
the property in October 1955 "[he] guess[es] * * * if [his] memory 
serves [him] correctly" (JA 34), and sub-leasing the two apartments 
for $60 apiece "[he] believe[s]"". (JA 34). With this the Government 
closed its presentation. 


Appellant then testified. He indicated that he wanted to pay all 
cash for parcel 18, but objection was made to this answer and sustained, 
preventing further elucidation on this line of inquiry. (JA 36). Appel- 
lant testified he had received an offer to purchase parcel 18, but on 
objection, this was stricken as well. (JA 38). 


Appellant's second witness, Jeanne Dixon, from the real estate 
brokerage firm which sold parcel 18 to appellant and which managed it 
afterward (JA 39), testified that the first and second floors were vacant 


when appellant purchased but shortly thereafter she secured net leases: 


8 
Counsel for appellant was not permitted to examine the witness on this conclusion regarding the 
value of parcel 18, (J.A. 33). 
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(a) for the first floor for 5 years at $250 a month for the first 6 months 
and $350 a month thereafter, and (b) for the second floor apartment at 
$60 a month. (JA 39-40). Both leases were secured prior to notice of 
the Government's impending taking. (JA 43). The third floor apart- 
ment had been rented to a tenant, paying $60 a month, net, both prior 
to and after appellant's purchase of parcel 18. (JA 40). 


Witness Dixon appears from the record to have become somewhat 
rattled after the Court twice cut off her positive answers with remarks 
that "[s]he says she does not remember" (JA 43), and "[s]he says she 
doesn't know" (JA 44), once cut off an impending answer with "[s]he 
says she does not know" (JA 44), and arrested a fourth question, "[s]he 
was only the rental agent * * *."" (JA 44). 


The Court's charge to the jury is contained in the Joint Appendix, 
pages 45 through 49. Fair market value was defined therein (JA 46-47), 


and the jury was told: (1) [i]n determining fair market value you 


must determine it [fair market value] as though the sale was for all 
cash and not on terms that are not equivalent to cash" (JA 47); (2) "[y]ou 
have a right to consider what the owner paid, but that is by no means 
conclusive" (JA 47); and, (3) "[t]he burden of proof is upon the property- 
owners to establish values by a fair preponderance of the evidence." 

(JA 47). 


Thereafter the jury found the fair market value of parcel 18 to 
be $26,500 (JA 50), judgment was entered on March 1, 1957 against the 
United States therefor (JA 5-6), and notice of appeal therefrom was 
filed by appellant on March 29, 1957. (JA 7). 





7 


STATEMENT OF POINTS 
In a jury action to establish fair market value of property taken 


by the Government by exercise of its power of eminent domain, the 


trial Court is under a responsibility to guide the jury in the charge as 
to the criteria by which fair market value can be established and the 
application of these criteria to the evidence presented. 

In such an action the trial Court should be liberal in granting a 
continuance when not to do so would seriously penalize the property 
owner for an apparent fault on the part of his attorney and subject the 
property owner to a trial on the issue of fair market value without the 


benefit of his anticipated expert testimony. 


SUMMARY OF ARGUMENT 


As stated by this Court in the Riley case, the trial 
Court is under the obligation to give the jury the basic 
criteria by which to assess the expert testimony of wit- 
nesses testifying as to fair market value. This obliga- 
tion was not discharged in the instant case. 


Serious factual errors similar to those in the Riley 
case were committed by the expert witrp2sses here which 
were not corrected or counterbalanced by the trial Court 
in its charge. 


Likewise, serious erroneous appraisal techniques 
were here utilized by the expert witnesses and were un- 
corrected by the trial court, as in the Riley case. 


In the circumstances here the trial Court should 
have granted the continuance requested by appellant's 
counsel to enable appellant to have the benefit of the 
testimony of his expert witness. 


The circumstances of this case require that the 
judgment be reversed and the case remanded for a new 
trial under appropriate instructions to the Court below. 
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ARGUMENT 


I. As Stated By This Court In The Riley Case, The 
Trial Court Is Under The Obligation To Give The 
Jury The Basic Criteria By Which To Assess 
The Expert Testimony Of Witnesses Testifying 
As to Fair Market Value. This Obligation Was 
Not Discharged In The Instant Case. 





The recent decision of this Court in Riley v. District of Columbia 
Redevelopment Land Agency, on rehearing en banc, decided April 22, 
1957, No. 12,782, App. D.C. , F.2d __, indicates broadly 
that the trial judge presiding over an action to establish fair market 
value of property taken by the United States by exercise of the power of 
eminent domain, is under the positive and primary obligation to guide 
the jury by giving them sufficient information in his charge as to enable 
them to come to a rational appreciation of the expert testimony present- 
ed as to fair market value and thus to enable them to arrive at a reason- 
able verdict. The trial judge is more than the presiding officer at a 
contest between the Government and the property-owner. 


In the instant case on appeal the trial Court failed properly to 
guide the jury and to afford them rational criteria for dealing with the 
expert testimony offered by the Government. 


Although the cardinal principle of the Riley decision was stated 
broadly, the Court therein cautiously indicated the Riley facts required 
the application of the Court's broad conclusion but expressed doubt as 
to wider application of the principle. 


At any rate the facts of the Riley case are identical in all material 
respects with the facts of the instant case on appeal. The facts of both 
are summarized briefly in tabular form hereinafter. Certain of the 
facts are drawn from the Court's initial unreported Riley decision, 
decided May 17, 1956, which will not be referred to again. 


date of purchase 


date of taking 
(interval) 
terms of purchase 


total obligation and 
outlay of property- 
owner 


type of property 


Verdict 


charge to jury 


factual errors of 
Government's experts 


questionable founda- 
tions for experts' valu- 
ations 


Riley Case 
1951 


June 21, 1954 


3 years 

$300 cash 

3 trusts, in all 
$9,655 at %, $72.50 


principal and interest, 
payable monthly 


$10 , 800 


residential property, 
improved about 1900 


$7,000 


“By fair market value 
is meant what the pro- 
perty would sell for in 
cash or terms equiva- 
lent to cash ***"', 


statement that ''the 
third trust would run 
at perpetuity ***"’, 


use of reproduction 
cost calculated on rule 
of thumb cubic footage 
basis, less straight 
line depreciation 





Instant Case 
On Appeal 


October 18, 1955 


June 29, 1956 
less than 1 year 


$1,500 cash 

2 trusts, in all 
$32,000. 

2nd trust at 5%, 
$150, principal and 
interest, payable 
monthly 


$33 , 500 (total of cash 
payment and trusts) 


residential property, 
improved about 1900, 
with added value of 
non-conforming use 


$26, 500 


"In determining fair 
market value you must 
determine it [fair mar- 
ket value] as though 
the sale was all for 
cash and not on terms 
that are not equivalent 
to cash."" (JA 47) 


See II hereinafter 


same, and see III 
hereinafter 
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i. Serious Factual Errors Similar To Those In The 
Riley Case Were Committed By The Expert Wit- 
nesses Here Which Were Not Corrected Or Coun- 
terbalanced By The Trial Court In Its Charge 


The serious factual errors herein are in essence two in number. 


First, the testimony of witnesses Koones (JA 18) and Hall (JA 28), 
in effect, when read in context, indicates that the sale to appellant on 
terms had no "equivalent in cash". The problem both witnesses should 
have faced up to here was the same problem slurred over in the Riley 
case, but unlike the Riley case, here the experts positively indicated 
this sale on terms could not be translated into an equivalent of cash. 
That this problem is not unknown to real estate appraisers is shown 
by the following excerpt from The Appraisal of Real Estate, published 
in 1951 by the American Institute of Real Estate Appraisers, at pages 
397-398: 

"Terms. In analyzing sales data it is in order 
to discover, if possible, whether the price paid 
was all cash or a partial payment with the bal- 
ance secured by a mortgage. While not speci- 
fically defined as such, the market value stated 
in an appraisal usually means a lump sum or 


cash payment. It should be determined whether 
easy payment arrangements by the purchaser 


reflect a price in excess of the value for cash. 

In some cases, the purchase money mortgage 

will indicate a price greater than the cash price 

would have been. However this is not always 

the case."" (emphasis adde 

However, the Government did attempt to meet this problem by 

witness Yudelevit's testimony on the value of the second trust note. 
But he overstepped his avowed function, hazarded a guess as to the 
value of parcel 18, and seemingly backed up his initial hazard with an 
expert opinion that a second trust note such as that here, which he 
admittedly rarely sees, is worth only 25 cents on its dollar face value. 


This judgment is patently in error for two reasons. First, Yudelevit 
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is apparently a commercial dealer in second trust notes, and as such 

he is performing a service for which he secures compensation by paying 
less for second trust notes than they are worth. He is therefore not 
interested in the degree to which the note given mirrors real value of 
the security, except to ensure that the amount he pays for the note is 
less than the real value of the security, taking into account possible 
violent property value fluctuations. He is in effect a speculator. Second, 
and most important, it is not conceivable that a note is worth only one 
fourth of its face value because it is secured by a junior lien. An unse- 
cured note, properly discounted, would be worth more than that. No 
testimony was presented by the Government as to the degree to which 
the first trust note reflected cash market value of parcel 18;|\indeed the 


terms of the first trust were not disclosed: 


The latent vice in the assumptions of all three Government wit- 
nesses is that the creditor in a mortgage transaction is the accomodat- 
ing party and must be paid for his accomodation. This of course is 
frequently the case, but here appellant indicated he was accomodating 
the creditor by providing, in effect, an investment outlet and promise 
of a steady return for the loaned funds. One can only speculate the 
reasons for the creditor's desire for this result, for the trial Court, 
hewing to a strictly objective view of the transaction, refused to permit 
appellant to testify to the details and inducement of the transaction. 

(JA 36). It is submitted this was error. Since the removal of disquali- 
fication of witnesses on account of interest, no bar exists to prohibit 
such testimony, and such testimony is highly necessary to come toa 


reasonable view of the equivalent in cash of the purchase consideration. 


Capping the misleading statements of Koones and Hall, tending to 
induce the jury to disregard completely the terms of the appellant's 
purchase of parcel 18, was the charge of the trial judge which compounded 


9 As noted (Statement of Facts herein, page 2, J,A. 36), the Court prevented appellant from testifying 
as to the circumstances surrounding his purchase of Parcel 18, This would have been relevant to a 
consideration of the equivalent of cash of the terms and, it is submitted, is error, 
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this disregard. The witnesses in effect had testified that the terms of 
the prior purchase were not equivalent of cash; now the Court indicated 
the jury should consider "[fair market value] as though the sale was all 
for cash and not on terms not equivalent to cash". (emphasis added). 


The second factual error was a similar compound of misstatements 
and assumptions which were greatly magnified during the course of the 
trial. As noted, Koones recited rental value of the entire premises as 
$250 a month, but this was stricken as hearsay. (JA 16). He then 
reaffirmed this rental value, relying on his judgment as an expert. 

(JA 17). Hall also used $250 as the rental value, but he derived this 
value from vague hearsay alone. (JA 28-29). Ward's testimony as to 
the rental he paid when in possession was somewhat uncertain. (State- 
ment of Facts herein, page 5, JA 33-34). Then Dixon testified clearly 
and unequivocally as to the leases she secured (Statement of Facts here- 
in, page 5, JA 39-44), but frequent interruptions and unfounded contra- 
dictions of her testimony by the Court (Statement of Facts herein, page 
6, JA 43-44) obviously had the effect of reducing the positivenature of 
her affirmations before the jury. 


But, be that as it may, if the jury had accepted her first-hand 
testimony that the net rentals of the property varied between $370 and 
$470, the jury would have been unable to capitalize these income figures 
unless the Court had given the jury guidance therein. Thus was appel- 
lant's uncontradicted and positive evidence of actual rental value, con- 
trasting sharply with the experts’ assumptions and hearsay evidence, 
nullified. As in the Riley case evidence appeared in the record from 
which it was possible to overcome the results of the Governments' 
witnesses’ factual errors, but these forcefully asserted errors 
swamped their refutation as far as the jury was concerned, and here, 
as in Riley, refutation remains for the Court on this appeal. (Compare 
the Court's refutation of error in the Riley decision, page 4 of the 
advance sheet. ) 
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Likewise, Serious Erroneous Appraisal Tech- 
niques Were Here Utilized By The Expert Wit- 
nesses And Were Uncorrected By The Trial 
Court, As In The Riley Case. 


As in the Riley case, visible and questionable appraisal techniques 


were employed by the Government's experts. 


Here Koones relied mainly on his estimate of replacement cost 
(sic, probably meant to be reproduction cost), using a rule of thumb 
cubic footage multiplier (as in Riley) and a heavy straight line deprecia- 
tion figure (33 percent), as in Riley, despite the fact that he recognized 
that in this area ''a considerable amount of renovation had been going 
on * * * after what we might term the Georgetown manner." (JA 14). 


Koones' income capitalization approach is also subject to heavy 
criticism. The building income was capitalized at 6 percent, but then 
was also depreciated by 3 percent using the outmoded straight line 
method, which of course completely disregards the income value of 


the sinking fund thereby created. 


Hall similarly based his appraisal on reproduction cost, using a 


rule of thumb cubic footage multiplier (as in Riley). He also useda 


questionable rule of thumb judgment factor as a multiplier to arrive at 
market value from his erroneous assumed income of the property. In 
addition he used a surprising square footage value (four dollars a square 
foot) for computation of land value (compared to Koones' six dollar 
figure), justifying it "because it is a corner lot". (JA 23-24). 
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IV. In The Circumstances Here The Trial Court Should 
Have Granted The Continuance Requested By Appel- 
lam's'Coansée? Te Enable: Apreliant to Have The Ben- 
efit of The Testimony Of His Expert Witness 





The trial Court should have granted the continuance requested by 
appellant's counsel. (See colloquy thereon, JA 8-11). Under the cir- 
cumstances not to do so obviously was to hamper direfully appellant's 
case and his assertion that the Government was not giving him his 
Constitutionally-required fair compensation. In effect the trial was 
thereby converted into little more than an ex parte proceeding with 
appellant reduced to depending on omissions of proof in the Govern- 
ment's presentation. The testimony which the absent witness, presum- 
ably Donohue, was to have given was clearly indicated by Donohue's 
affidavit which was in the record before the trial Court. (JA 4). This 
evidence clearly was material, competent, credible, and not in any 
way cumulative of appellant's other evidence. Appellant for his part 
had exercised all due diligence and was unaware that the witness would 
be unavailable on the morning of the trial. His good faith is unquestion- 
able. The grant of the requested continuance would not have delayed the 
trial of fair market value of parcel 12 and the jury and witnesses pre- 
sent would have been employed therein. Although in Wilson v. Beckett, 
79 App. D.C. 94, 143 F. 2d 19 (1944), this Court did not reverse a 
judgment below when the trial Court had refused a continuance on the 
grounds of unanticipated absence of a witness, it indicated the better 
practice would have been for the Court to find out what evidence the 
absent witness would have given, and, if the evidence was material, to 
have granted the continuance requested. In the instant case, the Court 
knew what the witness was going to testify to, this testimony was surely 
material and highly desirable at the trial, and a continuance thus should 
have been granted. 
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CONCLUSION 


The Circumstances Of This Case Require That 
The Judgment Be Reversed And The Case Re- 
manded For A New Trial Under Appropriate 
Instructions To The Court Below 





The circumstances of this trial below, viz.: (1) the denial of the 
continuance sought by appellant and the consequent trial of the issue of 
fair market value without appellant having a witness to testify thereto, 
(2) the factual errors of the Government's expert witnesses, (3) their 
erroneous appraisal techniques, (4) the Court's failure to apprize the 
jury of (2) and (3) above, in its charge, and to act as a counter-weight 
to such errors, and (5) the relatively startling conclusion that property 
for which appellant had obligated himself to the amount of $35,000 
cash and face value of notes -- plus of course long term interest on 
the $33 , 500 trusts -- was worth only $26,500, all compel the conclu- 
sion that the jury's verdict was clearly in error and that such erroneous 
verdict was the result of the trial Court's failure to exercise its powers 
of instruction in such a manner as to present basic criteria to the jury 
by which it could weigh the evidence and properly ascertain fair market 
value of parcel 18. To cure these cumulative errors the judgment 
must be reversed and the case remanded for a new trial, with the trial 
Court instructed (a) to charge the jury as to the meaning of "terms 
equivalent to cash"; (b) if the Government's witnesses again factually 
err and err in their appraisal methods, to charge the jury in such 
manner as to enable it to avert the likelihood of such errors being 
reflected in the verdict; and (c) if testimony of rental value is intro- 
duced, without presentation of a final capitalized value, to explain to 
the jury the means by which such income properly can be capitalized. 


Respectfully submitted, 


H. MAX AMMERMAN 
FREDERICK W. GREY LESLIE 
Investment Building, N.W. 

Washington 5, D. C. 
Counsel for Appellant 
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156 = [Filed June 1, 1956] 
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IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


United States of America, 
Plaintiff, 


v. District Court Docket No. 8-56 


No. 692 in the District of 
Columbia, Ellen B. Backer, 
et al., and Unknown Owners, 


) 

) 

) 

) 

19 Parcels of Land in Square 
) 

Defendants. ) 


COMPLAINT 

1. This is an action of a civil nature brought by the United States 
of America at the request of the Architect of the Capitol with the approval 
of thé House Office Building Commission, for the taking of property 
under power of eminent domain and for the ascertainment and award 
of just compensation to the owners and parties in‘interest. 

2. The authority for the taking is the Act of Congress approved 
April 22, 1955 (ch. XIIA, Public Law No. 24, 84th Congress - 1st 
Session, known as the "Additional House Office Building Act of 1955"), 
and the pertinent provisions of the Act of Congress approved March 1, 
1929 (16 D.C. Code, Section 619, et seq.), and all other acts amenda- 
tory of or supplementary to the said acts. 

3. The public use for which the property is to be taken is as a 


site for an additional office building for use of the House of Representa- 


tives of the United States and for additions to the United States Capitol 
Grounds. 

4. The interest in the property to be acquired is an estate in fee 
simple absolute. 

5. The property so to be taken is described in Exhibit "A" attached 
hereto. 


2 
157 6. The persons, firms or corporations having an interest in the 
property whose names are now known are shown in the Exhibit 'TR". 
hereto attached. 

7. The Board of Commissioners of the District of Columbia may 
have or claim an interest in the property by reason of taxes and assess- 
ments due and exigible. 

8. In addition to the persons named, there are or may be others 
who have or may claim some interest in the property to be taken, whose 
names are unknown to the plaintiff and such persons are made parties 
to the action under the designation "Unknown Owners." 

WHEREFORE the plaintiff demands judgment that the property 
be condemned and that just compensation for the taking be ascertained 
and awarded and for such other relief as may be lawful and proper. 

. Oliver Gasch 
United States Attorney 
/s/ Robert R. MacLeod 


Attorney, Department of Justice 
* * x 


Trial by jury of the issue of just compensation is demanded by 
plaintiff. 
/s/ Robert R. MacLeod 
Attorney, Department of Justice. 


158 EXHIBIT "A" 

The lands to be acquired herein are described as all of those lots 
or parcels of land in Square No. 692 in the District of Columbia, as now 
more particularly shown and designated among the Records of the Office 
of the Assessor and Surveyor of the District of Columbia as follows: 

* * * * * t. * 

159 Parcel No. 18: 


Lot 18. 
* k* * 
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[Filed Feb. 14, 1957] | 
STATEMENT FILED PURSUANT TO PRETRIAL ORDER 
ENTERED FEBRUARY 11, 1957 
Comes now the United States of America, plaintiff herein, by its 
undersigned counsel and objects to the pretrial order entered herein 
on February 11, 1957, requiring plaintiff to file with the Court and 
serve On opposing parties or their counsel a statement of the valua- 
tions which will be testified to by witnesses for plaintiff, on the ground 
that the Court is without authority to require plaintiff to divulge such 
information in advance of trial, and reserving any and all objections 
that plaintiff has or may have to said order, plaintiff files this state- 
ment: : 
Valuations which will be testified to at the trial by 
witnesses for plaintiff are as follows: 
Parcel 4 - $18,000. 00 to $21, 000. 00 
Parcel 12 - $17,500. 00 to $19, 400. 00 
Parcel 18 - $25, 000. 00 to $27, 500. 00. 
UNITED STATES OF AMERICA 
By /s/ Robert R. MacLeod 
Attorney, Department of Justice 


(Certificate of Service) 


205 [Filed Feb. 15, 1957] 
STATEMENT OF VALUATION 
Now comes the defendant, Fred N. Maloof, owner of Parcel No. 


18 in Square 692, through his attorney, T. Murray Toomey, and states 
that the valuation which will be testified to at the trial of the subject 
case by witnesses for the defendant will be that the just compensation 
payable by plaintiff for such property is $35, 000. 00; said sum is 





i 4 Suara ee | . 
supported by the affidavit of S. Dolan Donohoe attached hereto and ‘ 
made a part hereof. 

-/s/ T. Murray Toomey 


Attorney for Defendant 
Fred N. Maloof — eae ~ 
* 


* 3 a 


(Certification of Service) 


206 [Filed Feb. 15, 1957] 
AFFIDAVIT OF S, DOLAN DONOHOE, REALTOR 
‘District of Columbia, ss: ) 

Personally appeared S. Dolan Donohoe who upon being first duly 
sworn does depose and state that he has been a resident of the City of 
Washington, District of Columbia, continuously for over the last past 
sixty years; that he is a licensed real estate broker in said city and 
has been engaged in said business continuously for over eighteen years 
and during such time he has served as President of John F. Donohoe & 
Sons, a corporation, Realtors, engaged in the general business of real 
estate in this city since 1884 and specializing since that time in real _ 
estate located in and about the area of Capitol Hill; 

That since being engaged in said business he has appraised. real 

. estate for attorneys, individuals, Estates, Trusts, organizations, 
The National Capital Bank, The Second National Bank, The Liberty 
National Bank and The Lincoln National Bank and has been. considered . 
as an authoritative expert on values of real property located in and 
about the Capitol Hill area; | | | 

That affiant further served in 1945-46 as President of the Washing- 
ton Real Estate Board, that he is now a Director. of the District Title — 
Insurance Company, Inc. , National Capital Bank, - Eastern Building & 
Loan Association and National Capital Insurance Company; | 

207 That he was born and lived for approximately thirty years within 
four blocks of the Capitol .of the United States and within three blocks 








4) 
of the property in question and that he has been engaged in the real es- 
tate business for over eighteen years within four blocks of the property 





in question and now being appraised; that he has served as a Director 
of three financial institutions within four blocks of the property in ques- 
tion for approximately fifteen years each; 
That he has inspected many times over the past years premises 
No. 55 C Street, S.E., this city, being described as Lot 18 in Square 
692, the last inspection having been made on the 13th day of February, 
1957, that he authorized John F. Donohoe & Sons, on the 28th day of 
April, 1952 to accept a listing on such property by the then owner at a 
price of $35,000.00, such listing only being made after properly ap- 
praising the property in question; that this affiant now states that in 
his opinion that the fair market value for the above described property 
is $35, 000. 00 and he believes that such price is the correct fair market 
price as a result of his expert and peculiar knowledge of the particular 
area in question. 
/s/ 8. Dolan Donohoe 
Subscribed and sworn to before me this 14th day of February, 1957. 
/s/ Margaret Schrider 
Notary Public, D. C. 


212 [Filed March 1, 1957] 


JUDGMENT : 

This cause coming on for hearing for entry of judgment determin- 
ing just compensation for the hereinafter-mentioned parcels, and it ap- 
pearing that a jury heretofore duly impaneled and sworn herein returned 
its verdict ascertaining the just compensation payable by plaintiff for the 
said parcels to be the hereinafter mentionedamounts, it is this Ist day 
of March, 1957, , | } 

ORDERED and ADJUDGED that the full and just compensation pay- 
able by plaintiff , the United States of America, for the taking of the 





6 
unencumbered fee simple title absolute in and to the said parcels, as 
more particularly described in the complaint filed herein, together 
with all improvements thereon and all appurtenances thereunto belong- 
ing, shall be and hereby is, as follows: 
For Parcel No. 12 


Lot I, Square 692 $18, 500. 00 
For Parcel No. 18 
Lot 18, Square 692 $26, 500. 00 


And it further appearing that plaintiff, the United States of America, 
pursuant to the provisions of the Act of Congress approved March 1, 
1929 (16 D.C. Code, Sec. 628) has previously filed a declaration of tak- 
ing herein and has deposited into the registry of this court for the use 
of the parties entitled thereto estimated just compensation for each of 
the said parcels as set forth in said declaration of taking, whereupon 


213 the unencumbered fee simple title absolute in and to said parcels 


vested in the United States of America on June 29, 1956; it is 
FURTHER ORDERED that judgment shall be and hereby is entered 

against the United States of America in the amounts of the deficiencies 
between the aforegoing awards of just compensation and the deposits of 
estimated compensation as follows: 

Parcel 12 $1, 000. 00 

Parcel 18 $1, 500. 00 
together with interest thereon at the rate of 6% per annum from June 29, 
1956, until payment of said sums into the registry of the court; and plain- 
tiff shall deposit into the registry of this court the said sums, with in- 
terest as aforesaid, in full satisfaction of this judgment. 

/s/ Alexander Holtzoff 
United States District Judge 

Presented by: 
/s/ Robert R. MacLeod 
Attorney, Department of Justice 








rts} Si Eat 


223 [Filed March 29, 1957] 


NOTICE OF APPEAL 


Notice is hereby given this 25th day of March, 1957, that defen- 
dant, FRED N. MALOOF, owner of Parcel No. 18, the above captioned 
19 parcels of land in Square No. 692, in the District of Columbia, 
hereby appeals to the United States Court of Appeals for the District 
of Columbia from the judgment of this Court entered on the 22nd day 
of March, 1957 in favor of plaintiff, United States of America, against 
said defendant, FRED N. MALOOF. 


/s/ H. Max Ammerman 
Attorney for defendant, 
Fred N. Maloof. 
x ae * 
Serve: 
Robert R. MacLeod, Esq. 


Attorney for Plaintiff 
* * * 


8 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. 
Monday, February 25, 1957 
The above-entitled matter came on for trial before HONORABLE 
ALEXANDER J. HOLTZOFF, a judge in the United States District 
Court, at 10:00 a.m. 
APPEARANCES: ¢ 
On Behalf of Plaintiff: 
ROBERT R. MacLEOD, Esq., Attorney 
for Justice Department 
On Behalf of Defendants: 
T. MURRAY TOOMEY, Esq., on behalf 
of defendant Maloof 
JOHN R. WALKER, Esq., on behalf of 
defendant Thomas 


[Filed May 7, 1957] 


& > 


PROCEEDINGS 

* * * cs * x * 

MR. TOOMEY: In the case of The United States versus 19 Parcels 
of Land, condemnation number 8-56, District docket, I represent the 
defendant Mr. Maloof in the matter. 

We have one expert witness we had intended to have testify in 
the case who was called out of the country. If possible we would like 
a ten day continuation. 

THE COURT: That is an unusual request. There are so many 
parties lined up. 

MR. TOOMEY: I know there are a lot of parties; but I will be 
honest, in our testimony he is the only man that we can find. 

THE COURT: Where is that expert? 

MR, TOOMEY: In Venezuela right now. 

THE COURT: When did you first find out about his absence? 

MR. TOOMEY: I first found out about his absence over the last 
weekend. It happened he had to leave Washington Monday afternoon. 


9 

THE COURT: Did you notify Mr. MacLeod? 

MR. TOOMEY: I did not; and I know the expert witness told me he 
had tried to notify you. 

THE COURT: I beg your pardon? 

MR. TOOMEY: He had tried to notify you. 

THE COURT: He has no business trying to notify me. I have 
no business talking to witnesses. 

MR. TOOMEY: That is what I told him, that that was out of 
place, and he understands that now. But if at all possible we would 
appreciate the continuance because -- 

THE COURT: Until when? 

MR. TOOMEY: For approximately ten days. He will return next 
Monday. 

THE COURT: What do you say? 

MR. MAC LEOD: This case has been definitely set for this date 
for over a month. I have a number of witnesses here and the jury is 
here. 

THE COURT: I am not going to continue this. The only thought 
that I might possibly entertain is taking all of the testimony and then 
recessing the proceedings for the purpose of taking the testimony of 
this one witness. Have you any objection? 

MR. MAC LEOD: Yes, if Your Honor please, I would object to 
that. All of these jurors have to remember the testimony, and to have 
a ten day interruption in the middle of the trial, I think, would be preju- 
dicial to the government in the case. 

THE COURT: Why didn't you take the deposition of this -- 

MR. TOOMEY: Your Honor, I didn't know it, either; it was a 
hurried thing. The man was notified he had the opportunity to go down 
there and that was it. 

THE COURT: Iam not disposed to deprive the parties of an op- 
portunity to make their proof. When did you find out about this? 

MR. TOOMEY: I found out Monday sometime. 

THE COURT: That is a week ago. When did you notify Mr. 


MacLeod? 

MR. MAC LEOD: Never. 

MR. TOOMEY: Just today I talked to him about it. 

THE COURT: When? 

MR, TOOMEY: Today. In the meantime I had to go with my-- 

THE COURT: Justa moment. You say you have known this for 
a week? 

MR. TOOMEY: Yes. That is right. 

THE COURT: And you did not notify Mr. MacLeod until today? 

MR. TOOMEY: It was up to you, Your Honor. 

THE COURT: What do you mean up to me? That is not proper 
language to address to a court. 

MR, TOOMEY: I beg your pardon, Your Honor. Iam talking 
about the continuation. 

THE COURT: I know, but the fact that you did not notify Mr. Mac- 

Leod of your situation until this morning, although you have known 
it for a week, would mitigate against your request for a continuance. 
Why didn't you notify Mr. MacLeod? 

MR. TOOMEY: He couldn't do anything, Your Honor. He had to 
have his other witnesses ready. 

THE COURT: Not at all, because - 

MR. TOOMEY: I had to have my own witnesses. 

THE COURT: If you had notified him we might have arranged for 
a continuance, and he wouldn't have had his witnesses here, and we 


wouldn't have had to have the jury here. I think you are very unwise. 


Which parcel do you represent? 

MR. TOOMEY: That is Lot 18, Your Honor, in Square 692. 

THE COURT: You have received a copy of the statement -- 

MR. TOOMEY: Yes. 

THE COURT: -- of values that will be testified to by the govern- 
ment experts. What value did your expert expect - 

MR. TOOMEY: $35,000. Our man -- 

THE COURT: Iam sorry, we will have to go ahead because I 
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think it is not fair for the government to call the other witnesses and the 


jurors and then for you to come in on the morning of the trial and ask 


for a continuation because of the absence of your witness when 
you have known for a week that your witness was not available; and if 
you had notified the other side a week ago and then had come and ap- 
plied, say, five days ago, I would have been inclined to grant your con- 
tinuation, and nobody probably would have been inconvenienced. 

I will deny the application for continuation. — 

* cc * * cs x x 

THE COURT: * * * How many are you expecting to call? 

MR. MAC LEOD: I have four witnesses. I would expect to call 
two or three on Parcel 18. I have three real estate witnesses and I 
also have another expert on the value of the second trust note involved. 

THE COURT: Iam going to let you call two witnesses as to the 
value of each parcel. The real estate man can testify as to the value 
of the trust note. 

MR. MAC LEOD: In this particular case he cannot because these 
trust notes -- I have a witness who is not going to testify to value, but 
testify only on the difference between a cash price for the property and-- 

THE COURT: The same man can -- 

MR. MAC LEOD: I beg your pardon, he cannot. 

THE COURT: Why not? 

MR. MAC LEOD: He isn't qualified. I have a man in the business 
of buying and selling second trust notes. I don't know really -- 

THE COURT: How long will his testimony take? 

MR. MAC LEOD: It shouldn't take over fifteen minutes. 

THE COURT: I will let you call two experts, and call only one 
on value. 

MR. MAC LEOD: If Your Honor please, I would like to note my 
objection. I think I should be permitted to call two on value and one on 
this other factor. 

THE COURT: Iam going to limit counsel to two experts. 

MR. MAC LEOD: That is regardless of what they are testifying 


ee — eee 


12 
to; whether it is value of the property or whether it is on any other 
10 phase of the case? 

THE COURT: I will let you call the other witness; but get through 
them in five minutes. 

Be 5 x * * a 5 

13 OPENING STATEMENT ON BEHALF OF THE GOVERNMENT 

MR. MAC LEOD: Gentlemen of the jury, as you have heard before 
this is a condemnation case; a case in which the government has ac- 
quired land by condemnation. 

ed % % e 3 x * 

Under our Constitution when property is condemned the govern- 
ment is obligated to pay just compensation for that property; and that 
is why we are here, to determine what the just compensation for these 
two parcels happens tobe; * * * parcel Number 18, which is located 
in Square 692, reputed to be owned by Fred M. Maloof. 

14 You gentlemen went to view this property, and merely to refresh 
your recollection these properties are the two corner properties in 
the square at the corner of First and C Streets, Southeast. The south- 
west corner is the Lot 18 - - parcel 18 -- and the other corner, the 
northwest corner at Second and D is the Thomas property. 

In this case the government will offer evidence that the just 
compensation is measured by the fair market value of property on 
June 29, 1956, the date of the taking. That fair market value, and the 
evidence that the government will offer here, is the fair market value 
defined as the amount which a willing purchaser would pay in cash or 
terms reasonably equivalent to cash to a willing seller on the date of 
June 29, 1956. 

Our testimony will consist of the testimony of expert witnesses, 
men who are engaged in the purchasing and sale of real estate and in 
the appraisal of real estate; * * * On parcel 18 those witnesses will 
testify to value ranging from $25, 000 to $28, 000. 


* * * * oe * * 


15 There will be evidence in this case, gentlemen of the jury, of 


-_ a> 
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transfers of title to this property at particular prices. There will be 
evidence these properties have sold and the prices at which they have 
sold. The evidence offered by the government will be based on the fair 
market value in cash or terms reasonably equivalent to cash, not sales 
with a small down payment and with payment over a long number of 
years. 

* * * *x * a * 

OPENING STATEMENT ON BEHALF OF DEFENDANT MALOOF 

MR. TOOMEY: Gentlemen of the jury, Your Honor, our defendant 
purchased a piece of property involved in this condemnation just a few 
months prior to the government notice of taking. He is a man who has 
purchased other properties in the City of Washington but never sold a 

16 piece of property in this city. He is an investor and not a specula- 

tor. He merely accepted the terms that were offered to him by the owner. 
He is not trying to make a profit on this; he only wants his just compensa- 


tion. 
* * * * * * * 
MR. MAC LEOD: I will call Mr. Charles Koones. 
Thereupon 


CHARLES C, KOONES 
was called as a witness by and on behalf of the government and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MAC LEOD: 

% * XK * * x * 

Q. What is your occupation? A. Iama realtor and president 
of the Koones and Montgomery real estate firm. 

17 Q. How long have you been engaged in that business, sir? A. 

Thirty years. 

Q. Would you explain, briefly, the general nature of your busi- 
ness ? 


* * * * * * & 


THE WITNESS: My main business would be appraisal and 


14 
overseeing the office work. I also am a member of the American Ap- 
praisal Institute, and former president of the D. C. chapter. Iama 
member of the Washington Real Estate Board, and former president 
of that board. Iam also a member of the Society of Real Estate Coun- 
sellors and I have appeared in condemnation cases before this Court 
and before the Tax Court. I have been appointed by this Court in many 
probate cases to appraise properties. I have also appraised for many 
of the leading lending institutions. 

cs * * * we * ak 

18 Q. Did there come a time when you were employed by the Depart- 
ment of Justice to appraise the lands in this case? A. Yes. 

Q. Would you state briefly, please, sir, what you did in making 
the appraisals of these two parcels of land? A. I took into considera- 
tion the location, and found in my study that considerable amount of renova- 
tion had been going on in the area. That is, they were buying old homes 
and restoring them somewhat after what we might term the Georgetown 

19 manner. 

I also took into consideration shopping facilities which are nearby 
on Independence Avenue. I also took into consideration transportation 
facilities, which are excellent and are nearby. I inspected each prop- 
erty and made notes regarding their condition and I also arrived at a 
value based on what might be termed the physical value; that is, the re- 
placement new less an observed amount or depreciation and obsolescence. 

Where the property was of income-producing property I arrived 
at a value by another method, also; that is, what we might term the 
capitalization method. That is based on income and net income capital- 
ized to arrive at a value. 

I also took into consideration sales in the area. 

My final determination of value was based on my experience and 
knowledge with the help and guidance of these three approaches. 

THE COURT: Mr. MacLeod, do you have a plat? 

MR. MAC LEOD: Yes. 

‘THE COURT: Or diagram of that, I think that would be very 
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helpful. 

MR. MAC LEOD: I believe this was offered in evidence previously. 
It is a blue print, an official survey made by the Office of the Surveyor 
of the District of Columbia. 

20 THE COURT: You say it has been put in evidence? 

MR. MAC LEOD: I think it was offered at the time the jury took 
the view. It is certified to be correct. I will again offer it in evidence. 

THE COURT: If it is in evidence you do not have to offer it again. 
Have you copies of it? 

MR. MAC LEOD: I have some, yes. 

THE COURT: Have you more than one copy? I would suggest if 
you have more than one copy you hand one to the jury and one to the 
Court. 

MR. MAC LEOD: Yes. If Your Honor please, may I present this 
to the jury so they can use it? 

THECOURT: Yes, indeed. 

* * * * * * * x * * + 

21 BY MR. MAC LEOD: 

Q. Mr. Koones, how many sales of other property in the area, 
generally, did you check? A. I would say approximately a hundred. 

Q. How many sales in the immediate vicinity of this property did 


22 you check, please? A. I would say approximately half of that 
amount, or fifty. 
* 7K * aK & *% ak * * bd * 
29 Q. Mr. Koones, directing your attention to parcel number 18 - 
that is the Maloof property; Lot 18 in Square 692 - did you also make 
30 an appraisal of that property? A. I did. 


Q. Would you briefly describe the property for us? A. That is 
known as 55 C Street, Southeast, and is at the corner of first Street, 
being Lot 18 in Square 692. The lot size is 19 feet by 53.75 feet, and 
contains 1,021 square feet. There is no rear alley. It is zoned resi- 
dential use, 60 foot height, C area. The site is improved with a three- 
story and cellar brick structure which was built around 1900 and contains 
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a store on the first floor and two apartments on the upper floors. The 
cellar is under the entire property. It has a toilet and has a row of 
six by six timbers supporting the floor. There was also a steel jack 
which was also helping to support the floor of the store. 

The second floor contained an apartment which had a large living 
room, large kitchen, and dining space, two bedrooms and another small 
room which might be used as a bedroom, but more like a dressing room. 
This particular room had an asphalt tile flooring as well as a kitchen. 
The bath was a three-piece with tub and had imitation tile wainscoating. 

This apartment rented for $70 a month and was in good condition. 

The third floor apartment was approximately the same except 

31 there were only two bedrooms; and it had the same type of equip- 
ment except that the bath did not have imitation tile wainscoating. That 
apartment for $60 a month and was not in as good a condition as the 
second floor unit. 

The store is open face. It had a 3 by 33 foot bay window on the 
First Street side with colonial panes; and it had one closet with an iron 
sink. The other store at the time was vacant. 

However, I understood that about October 1955 a man named 
Edwards rented the whole building, and paid $250 a month for the store 
and receive the rents on the upper floor, the owner paying taxes, insur- 
ance, management charges, and exterior -- 

MR. TOOMEY: I object to that testimony, that he understood that 
the rent was so much. 


* * ae * * x 


I say it is hearsay. 


32 THE COURT: Objection sustained, as to what he understood. 
* * * * % * 
33 BY MR. MAC LEOD: 


Q. Mr. Koones, you testified that this property was zoned resi- 
dential but the first floor was a store property. Is that correct? 
A. That is right. 

Q. Would you explain, briefly, the limitations on the use for 
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commercial purposes with the residential zoning? A. This property 


is what might be termed a non-conforming property. It was used com- 
mercially before zoning went into effect; and when zoning went into 
effect these properties were allowed to continue in use, but on the condi- 
tion that no structural or major changes are made on the property. That 
is the reason why this property can be used at this time commercially. 
K Q. Does the fact that it is a non-conforming use requiring a special 

occupancy permission? A. Yes. You have to receive a permit. 

Q. Can any change be made in the use without special permission? 
A. They attempt to keep it the same, but in reality they do permit 
changes within a certain range. 

Q. Who has control over any such changes? A. The Bureau 
of Permits and Occupancy. 

Q. Did you arrive at a value of the property, or an opinion of the 

34 fair market value in cash, or terms reasonably equivalent to 

cash, as of June 29, 1956? A. Ihave. 

Q. What, in your opinion, is that value? A. $28,000. 

Q. Would you tell us just how you arrived at that figure? <A. I 
arrived at the figure on the physical value. It was one of my guides. 
The building contained 43,200 cubic feet, valued at 75 cents per cubic 
foot, or a total of $32,400. The observed depreciation and obsoles- 
cence was one-third, making a value today of $21,600. The land value 
I valued at about $6 per square foot, giving consideration to the non- 
conforming use. I estimated a value based on the capitalization method 
and this was based on what, in my opinion, was fair rental for the prop- 
erty, $3,000 per year rented to one operator. I set up a vacancy charge 
of five per cent, which amounted to $150 a year; giving an effective 
income of $2,850 a year. The real estate taxes, insurance, manage- 
ment, and exterior repairs and painting would amount to around $500, 
giving a net income before depreciation of $2, 350. 

The land income value I estimated at six per cent; and six per cent 
of $6, 100 is $365, leaving an income attributableto the building of 
$1,985. The building income I capitalized at six per cent and took a 
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35 three per cent yearly depreciation, which gave a building value of 
$22, 050. 

I added, then, my land value of $6,100, which gave a total of 
$28, 150. 

THE COURT: What is your valuation? 

THE WITNESS: My capitalized value is $28,150; my priced value 
is $28, 000. 

THE COURT: That is what I thought. I was wondering where the 
$150 came in. 

THE WITNESS: My physical value was $27,700, and my capitalized 
value $28, 150; so I took an average, in my opinion, of $28, 000. 

BY MR. MAC LEOD: 

Q. Did you find a sale of that property? A. Yes. 

Q. What was the sale? A. It was a sale of Lee D. Batten to Fred 
N. Maloof, dated October 18, 1955. 

Q. Did you check the land records to find that sale? A. Yes. 

I did. 

Q. What did you find as to the details of that sale? A. Ialso 
saw the settlement sheet on it, too. 

Q. Settlement sheet, where? 

THE COURT: What was the price of the sale? 

THE WITNESS: Price of the sale was $33, 500. 

36 BY MR. MAC LEOD: 
Q. Did you investigate to determine the terms on which the prop- 
‘erty sold? <A. Yes. 

Q. What were those terms? A. The purchaser assumed a first 
trust of $11, 073. 74; he gave back to the seller a second trust of 
$20, 926. 26; and paid $1500 in cash; making a total of $33, 500. 

Q. Did that sale affect your valuation of the property? A. I 
considered the sale; but my value was based on terms of cash, or equiva- 
lent. On $20,000, giving back a second trust which had about sixteen 
years to run, payable $150 a month, I did not consider the equal of cash. 

Q. In your experience what would you say as to the amount of the 


19 
down payment made in that sale? A. An ordinary sale would have 
a down payment of around a third. This down payment is about five per 
cent. 


* * 


CROSS EXAMINATION 

ee * * * * ae 

THE COURT: Mr. Toomey, do you have any cross-examination? 

MR. TOOMEY: Yes. * * * 

BY MR. TOOMEY: 

Q. Mr. Koones, do you frequently testify as an expert in cases 
such as this for the Federal Government? A. Yes. 

Q. You testified as to the reproduction costs of this building; 
75 cents, I believe, afoot. A. That is right. 

Q. Could that building be reproduced on today’s market at that 
price? A. That, in my opinion, would be a proper value or proper 

39 cost. 

Q. On today's market? A. On today's market. 

Q. Regarding the investment standpoint, you used $3,000 as your 
capitalization figure of income. A. That is right. Yes. 

Q. How did you arrive at that figure? A. Based on general 
knowledge of income-producing properties. 

Q. In other words, if the rent that could be obtained from the 


building would be considerably higher the building, in your opinion, 
from a capitalization standpoint, would be wortha lot more? <A. That 
is right. 

Q. On the second trust note that you spoke of a moment ago when 
you were questioned, you talked about five per cent cash down as a pay- 


ment. <A. Yes. 

Q. Isn't the Federal Government allowing property to be sold 
under FHA and GI today under similar terms? A.- Yes; but they are 
government insured. 

Q. I realize they are government insured. 

THE COURT: No. We don't care what you realize. You may only 
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ask questions and not argue with the witness. 
40 BY MR, TOOMEY: 
Q. What do you consider the value of that note, then? A. Approx- 
imately 25 per cent off. 
Q. How long does the note have torun? A. About 16 years until 
paid, paying $150 a month. 
Q. What if there was a default in one payment? A. It could be 
foreclosed. 
Q. Accelerating the whole thing would be due under the ordinary 
note; and this has an acceleration clause in it; the usual terms? A. 
Yes. 
Q. The note would be worth the full amount of the face value in 
the event of acceleration? A. I wouldn't say so; not necessarily. 
Q. Would you change your statement of the value of the note any 
if the maker were a very sound financial person of considerable net 
worth? A. No. Money in hand is worth more than money in the future. 
Q. Regarding sales in the general area; are you familiar with 
any of the sales in Square 691, which are on New Jersey Avenue; 311 
and 315 New Jersey Avenue, specifically. A. Yes. Wait. I don't know 
the property. I have to check. Square 691? 
41 Q. Yes. A. What are the addresses? 
Q. Lot 819 and Lot 817. <A. I might get it by addresses. 
Q. 311 New Jersey Avenue is Lot 817. A. Ido not seem to have 


Q. You do not have 311? A. Ido not seem to have it. 

Q. All right. When you appraise do you take into consideration 
assessed valuation as assessed by the District of Columbia? A. No, 
sir. 

x * * * * * 

Q. What value did you place on this premises since it was a non- 
conforming use? Did you place a particular dollar value? A. You 
might term it this way: I estimated that for residential use the property 
would have a value of $220 per front foot, and estimated that the non- 
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conforming use had about $100 per front foot; and translating it into 
42 square feet it would be about $5 per square foot for residential 

use, and $6 per square foot for non-conforming use. 

* * * Ba 

RICHARD B. HALL 
was called as a witness by and on behalf of the government and, having 
been first duly sworn, was thereupon examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MAC LEOD: 


* * x * aK * 


Q. What is your occupation? A. Iam in the real estate and ap- 


praisal business. 
43 Q. How long have you been engaged in that business? A. I have 
been in the real estate business all my life. Over 30 years. 

* x a * * 5 4 
All my life. I have never been in anything else but in some sort of the 
real estate business. I have been here in the District since the early 
1930s. 

* * * Q. Have you been actively engaged during that period in 
the appraisal of properties? A. I have appraised many properties 
throughout the area. 

Q@. Forwhom? A. For agencies, private individuals, banks; 
for the District Government, for the Federal Government; various 
agencies of both the District and Federal Government. I have appraised 
for property owners in condemnation cases, too. 

Q. Have you testified in court before in cases of this type? A. I 
have. I have testified in the United States Court in Virginia, and also 
here in the District. 

Q. Are you a member of any professional organizations? A. I 
have been a member of the National Association of Real Estate Board 

44 for over 30 years. Iam a member of the Washington Real Estate 
Board for many years. I am past national officer of the American Society 


of Appraisers; and I am also an officer, presently, of the American 
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Society of Real Estate Counsellors. 

3K * * %& % * 

Q. Mr. Hall, did there come a time when you were employed by 
the Department of Justice to appraise the properties involved in this 
case? <A. Yes. 

Q. Would you state briefly just what you did in making the ap- 
praisals of the property; what is the general process you followed? 

A. I have been familiar with this Capitol Hill area; it has been very 
active in recent years, and there has been quite a little development. 

x cd * 

And I naturally inspected these properties very carefully, studied 

the plats, the surveys of them, made a physical inspection of them. 
I familiarized myself and refamiliarized myself with the neighborhood 
to determine what might be the best use for these properties; and I 
particularly studied the sales throughout this area. 

I am familiar with the sales that were quoted by Mr. Koones 
and others on the square surrounding. I went to the records and searched 
the title to get the different deeds, the trusts that were recorded, the 
terms upon which these properties had been sold; and in a great number 
of cases confirmed them with some party at the time. 

I considered the market for selling, the price of various proper- 
ties in this area in determining the value that I put on these properties. 
I also considered their replacement cost on present day cost less de- 
preciation; and in the case of the Maloof property I applied a rule of 
thumb on what they call a rent multiplier, based on a certain number 
of times of the annual rent. I tried to do everything that I could that 
would give me the idea of what I thought was the present fair market 
value. 

* % * * * mK 

Q. Parcel 18, you heard Mr. Koones testify as to the description 
of that property? A. Yes. 

Q. Do you agree with his description, or do you have anything you 
care toadd? A. Thatis a rather unusual property. * * * 
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47 This property had a store room on the ground floor and two apart- 
ments above. 

K cd * % * * 

Q. Did you investigate on this property to determine the previous 
history of the use of the property? A. I did. 

Q. Did you arrive at an opinion of what would be the highest and 
best use of the property? <A. I did. 

Q. Would you state what you found as to the prior use of the prop- 
erty? A. This property was built in the early 1900s, and for years 
was occupied as a grocery store by one of the non-established fancy 
grocerymen of that area, and later was taken on by one of his employees 
and manager who continued it for a number of years until it was aban- 
doned and then used as a warehouse. 

Q. When was that? A. Prior to 1940; from 1925 to 1940. Then 
it was taken by or purchased by a man named Padget, who had a printing 

business, and he conducted a printing business in the ground floor 
and rented the upstairs for apartments. Later a gentleman by the name 
of Ward in recent years bought Padget, or continued that printing busi- 
ness. They printed special things for the government and also menus 
for the restaurants in that area. During this vacancy it was used for 


local community things like rammage sales, or there was an art exhibit, 


I think, at one time; and used it as an exhibit to show the historical things, 
the Capitol Hill Club did, had an exhibit there. 
I considered all those things and the possible use for it, the type 


of building it was, and its location in determining my value of it. 

* ok * x x x 

49 Q. With respect to the parcel number 18, did you arrive ata 

valuation of that property? A. I did. 

Q. What, in your opinion, was the fair market value of that prop- 
erty as I previously defined it? A. $25,000. 

Q. How did you arrive at that valuation? A. I used two methods; 
first I computed what I thought was the present depreciated replacement 
or reproduction cost of that building. This building has an unfinished 
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basement, a first floor which is just a plain room, and then the two 

50 upper floors are apartments. There naturally is a difference in 
the reproduction cost of building each one of those different floors, so 
I applied the square foot method for the first floor. That is 1,026 feet 
at $5 a square foot, $5,130. I gave the basement a reproduction cost of 
$2500. Then I figured the replacement cost of the apartments -- the 
second and third floors -- with their rooms, their baths, and kitchens 
at $1 a cubic foot, or $22,572; which made a total reproduction cost of 
$35, 202. 

I depreciated that building 40 per cent because of its physical 
condition and because of its obsolescence. It is a rather old building. 
At 40 per cent depreciation was $14, 120; and that gave me a depreciated 
cost of improvements of $21, 182. 

That is, as to the land I gave that $4 a square foot because it is 
acorner. 1,021 square feet even makes $4,000, which came to $25, 182. 
Because they sell things on the market at an even figure I just rounded 
that to $25,000. 

I also applied this rule of thumb of a multiple of the annual gross 
rental. This property had been rented for $250 a month, and that is 
$3000 a year. A building like this usually sells from six, seven, eight 
times the gross annual multiple; so eight times $3, 000 would be 24; 
so I rounded that off to $25,000, too. 

ol Q. In making your valuation did you investigate sales of other 
properties that might have some degree of comparability? A. I did. 

Q@. How many sales would you say you investigated in all? A. I 
would say that in this area within the last year, and sales within the 
last three to five years, I have analyzed at least 150 to 200 sales in 
that area. 

* * od * * ps9 

Q. Do you remember Mr. Koones' testimony as to sales in this 
square? Did you investigate those sales, too? A. Idid. Iam familiar 
with all of them that Mr. Koones testified to. 

Q. Did you also check to investigate sales of properties that had 


a a 








o2 
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commercial use? A. Yes. I investigated a number of sales in the 
vicinity. 

THE COURT: Just answer yes or no. This calls for yes or 
no. 

THE WITNESS: Yes. 

BY MR, MAC LEOD: 

Q. Would you tell some of those sales. 

THE COURT: But omit any sales concerning which the preceding 
witness has testified. 

THE WITNESS: * * * The sales that I considered can be a guide 
in determining this, although they are not exactly the same as very few 
properties are exactly the same. 

There is one property that I thought was a very comparable sale 
for this and could be used as a comparison because -- 
BY MR. MAC LEOD: 

Q. Excuse me. Did you check these sales from the land records 
of the District? A. I did. I went to the land records and took off the 
information about the deeds, the trusts, the terms, and all of that. 

* %* ¥* I then inspected these properties. There is a property which 
has much the same history as this and can be used for the same; it was 
used as a grocery store. It is now being used as a grocery store and 
the upper floor is apartments. This is, in my opinion a much 
better location, commercially. I do not consider that the commercial 
possibilities of this subject property are very good. This is Lot 827 
in Square 816 at-- * * * 400 and 402 East Capitol Street, Northeast. 
It is a very substantial corner brick building. 

MR. TOOMEY: Objection. That is quite a ways out of the area. 

THE COURT: Iam inclined to sustain the objection. Sales ina 
neighborhood, of course, are admissible; but this is not in a neighbor- 
hood -- 

MR. MAC LEOD: Five blocks away; and the witness says he has 
examined it and considers it comparable as to location and possible use. 

THE COURT: It may be comparable from location; but five blocks 
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away the prices may be entirely different. | - 
MR. TOOMEY: It is really six blocks away. v7 
MR. MAC LEOD: The witness says he checked it. He is an ex- * 


pert. He says it is sufficiently comparable to affect his valuation. 

THE COURT: Iam going to sustain the objection. 

BY MR. MAC LEOD: 
Q. Disregard that sale and tell us of any other sales that you have. . 
54 A. Ihave sales that are just two or three blocks away, on Pennsyl- “ 

vania Avenue. 

Q. How does that location compare with this? A. Commercially 
it is much better. It is also used for residence, the same as this build- 
ing has been, with apartments above. 

Q. How far is itfrom this property? A. About three blocks. 

MR. TOOMEY: Would you have him identify the property? 

MR. MAC LEOD: He said three blocks away on Pennsylvania Avenue. 

BY MR. MAC LEOD: 

Q. What number on Pennsylvania Avenue? A. 328. 

Q. What type of property is that? A. A three-story building 
that has a store room on the ground floor and apartments on the second 
and third. 

Q. How would it compare in size with this property? A. Itis 
bigger. It has about 800 more square feet ground area. 

Q. What is the use made of it at this time? A. A store down- 
stairs and two apartments on the second and third floors. One each. 

sys) Q. Whatis the zoning there? A. Zoning is commercial; first 

commercial. 

Q. Would you say that the property you are testifying about now 
is better or worse than the property under consideration, parcel 18? 

* * * THE WITNESS: It is a better location than -- and a worse 
building. 

* * * Q. Would you tell us the details of that sale? A. That 
was sold on September 28, 1956, in Libre 10742, page 495, for $18, 000; 
$3,000 cash and $15, 000 trust. 
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Q. Did you find other sales that you considered? A. One right 
across the street from this last one, 309-311 Pennsylvania Avenue. 

Q. Would you briefly describe that property tous. A. That 
has stores on the first floor, it has apartments on the second and 
third; and there are two small store rooms and apartments above. 

It is a much bigger building. It has similarly 800 more square feet. 

Q. What is the frontage on Pennsylvania Avenue? A. 28.84 feet 
on Pennsylvania Avenue, 79 feet deep. It is a rather irregular lot. 
It narrows back. 

Q. What sale did you find on that property? A. On May 28, 
1956, that property sold from Ball to Paraviti, Book 1, 10667, Page 
205, for $5,000 cash and assumption of about a $25, 000 balance first 
trust, or $30, 000. 

Q. What cher sale did you find that you considered? A. There 
is 308 Pennsylvania Avenue, which is right next to that parking lot in 
the assemblage of the American Savings Bank on the corner. That is 
Lot 809, Square 789. It has a 19 foot frontage on Pennsylvania Avenue, 
and a 65 foot depth. It has about 400 square feet more than the subject 
property. On June 28, 1955, that was sold for about $25, 000. 

Q. Did you find any sales in the 200 Block of Pennsylvania Avenue? 
A. At 223 Pennsylvania Avenue, Lot 37 in Square 762 is 20 feet of 
frontage on Pennsylvania, and it is approximately 130 or 140 feet deep. 
This is a three-story building that has a store on the first floor and 
apartments on the second and third; and it sold on July 12, 1955, to 
Joseph Zagami, Libre 10474, Page 549, for $25,000, and assumption 
of the balance of $7,500 trust, or about $32, 500. 

Q. How would you say that property compared as to location and 
type of building, and so forth, commercial property, with the property 
we have here? A. This is commercial property and commercially 

zoned in a busy location; it has a good store front and it has apart- 
ments on the second and third floor which would rent because of the lo- 
cation convenience. It is better. 

Q. On this parcel 18 did you have a sale of the particular property 


itself? A. I did. 

% x * j * * * 

Q. Did you hear Mr. Koones‘ testimony as to the details of that 
sale? A. Yes. — 

Q. Did your investigation disclose the same facts? A. The 


same facts. 
*x * *x *x * * 


58 Q. Did you give consideration to that sale in arriving at your 
valuation of this parcel 18? A. Yes. 

Q. How, and to what extent? A. It was not a cash sale, or for 
equivalent of cash. Sales of that kind are very unusual with such a 
small down payment; and usually to be considered a free sale on the 
market for cash, or the equivalent, there has to be a more substantial 
down payment than just that proportion which is less than five per cent. 

Q. Then you did not consider it the equal of cash, or terms 
reasonably equivalent to cash? A. No, sir; because it was a $20, 000 
second trust. 


* ME Me 


CROSS EXAMINATION 
* * 
BY MR. TOOMEY: 

Q. In your valuation you said the property rented for $250 per 
month? <A. Yes. 

Q. Who told you that? A. I cannot say, exactly; but we asked 
several people about it; Mr. Ward -- I guess somebody told him. 

60 That is what I understood was the rent. 

Q. You understood that from whom? A. I couldn't say, exactly; 
but we certainly made every effort to find out. We asked a number of 
people. 

Q. Someone must have told you to set a price on it. You say 
someone told you, but you do not know who it was? A. It might have 
been one of the tenants who said they paid so-and-so. 

'Q. So, somebody told somebody else and it came back to you? 
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A. That is right. 

Q. If the property rented for $450 or $550 a month would that 
change your idea of value? A. That would depend on the terms of the 
lease, the security of the tenant, for how long it was to be rented, and 
what purpose. 

Q. Do you own any real estate here in Washington? A. No, 
sir. 

Q. The idea it is a non-conforming use, did that in any way af- 
fect your idea of valuation? A. I gave consideration to it, yes. 

Q. Any particular dollar amount that you set on it? A. No dol- 
lar amount; no, sir. 

Q. You think it is better than a house that is zoned residential 
exclusively, without the right to a non-conforming use? A. My opinion 

61 of this property is that it hasn't any commercial use; its history 
shows that; nor profitable, or desirable. Its best use would probably 
be to completely dismantle and make it a residential structure. 

eK * * * * * 

Q. Your reproduction costs; what was that exact figure per square 
foot? A. I gave $2500 as a lump sum to the basement, which I com- 
puted from a number of cubic yards of dirt, and so forth. I don't have 
those figures. I cannot break it down. I don't have them, but I think 
I was liberal in that; $5 a square foot for that plain blank bare first 
floor, which only had a flat rim sink in the back of it, otherwise it 
was just a room; and $1 per cubic foot for the replacement cost of the 
two top floors which were made into apartments. 

Q. You used a depreciation figure of 40 per cent? A. That is 
correct. 

Q. How did you arrive at that? A. That is my opinion of the 
depreciation based upon the condition of the property and its limited 

62 use. The building was structurally sound, but the interior was in 
a neglected poor condition. That second floor apartment had been im- 
provised out of -- well, the three bedrooms had been made -- what 
looked to me to have been made out of two bedrooms. There were 








30 
temporary partitions in there of composition board, beaver board. 

* * ® x * * 
It wasn't a desirable apartment. 

* **Q. You pointed out others, using the 300 Block of Pennsyl- 
vania Avenue for three of them, and the 200 Block for one. <A. Yes. 

Q. Those two blocks, for the last few years haven't they been 
somewhat depressed in business? A. It always looks pretty active 
every time I have been there. 

Q. Aren't there a lot of ''For Rent" and "For Sale" signs along 
in those two blocks? A. In a number of neighborhoods throughout the 
District. 

Q. Iam talking in those two particular blocks. A. I didn't see 
any. Iwas there last Saturday. * * * There were two across the 

63 street, and those buildings were being remodeled. Two of my 
sales, in fact. 

* * a * * * 

Q. On this one, were you familiar with the condition of that build- 
ing 223 Pennsylvania Avenue on July 1955 at the time of the selling? 
A. In very poor condition. I took that into consideration. 

Q. Yet it sold for $32,500? A. Yes. It is a very big building; 
quite a structure. 

* * ¥ * * * 

MR. MAC LEOD: Call Mr. Yudelevit. 

THE COURT: Is this your last witness? 

MR. MAC LEOD: Except for one witness who will testify on a 
factual matter. 

THE COURT: Very well. Is this a witness who will testify to-- 

MR. MAC LEOD: He will not testify as a real estate expert, but 


on the value of the note. 
* & * * ae * 
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Thereupon 
64 LOUIS YUDELEVIT 
was called as a witness by and on behalf of the government, and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MAC LEOD: 

a * * * * Xe 

Q. What is your occupation? A. Real estate broker. 

MR. WALKER: What is your address? 

THE WITNESS: 319 Southern Building. 

BY MR. MAC LEOD: 

Q. Have you engaged in negotiating the purchase and sale of sec- 
ond trust notes? <A. Yes. 

Q. Over how long a period of time? A. About 35 years. 

65 Q. Would you briefly tell us how you operate that phase of your 
business? Just what do you do? A. We buy and sell real estate second 
trust notes. 

Q. To what extent do you buy and sell notes in a yearly period, 
in round figures? A. A quarter of a million dollars worth. 

Q. A quarter of a million dollars wortha year? A. Yes. 

Q. To whom do you sell these notes? A. Various clients. 

Q. Directing your attention to the property here known as the 
Maloof property, did you at my request investigate the terms of sale of 
that property? <A. I did. 

Q. Did you find that there was a second trust note in the amount 
of $20, 926. 26? 

THE COURT: On which property? 

MR. MAC LEOD: Parcel 18. 

BY MR. MAC LEOD: 
Q. Payable $150 a month? A. Yes. 


Q. With five per cent interest? A. Yes. 
*x * * * * * 
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66 MR. MAC LEOD: * * * payable $150 a month at five per cent 
interest; $150 a month until paid. 
BY MR. MAC LEOD: 
Q. Based on your experience what would be your opinion as to 
the terms on which this property sold? A. I don't get that. 
THE COURT: I do not think I understand your question. 
MR. MAC LEOD: What in his opinion - what would be his opinion 
of the terms -- 
THE COURT: I don't know what you mean; opinion as to what? 
MR. MAC LEOD: Whether it was a good sale or a poor sale, or 
whether the second trust note had good security behind it, or little 
security behind it, a sale at $1500 cash. 
THE WITNESS: I looked at the property and based on the terms of e 
the sale I thought this was a magnificent price this man got for that ) 





property. ; } 
THE COURT: What was your answer? of 
67 THE WITNESS: My answer was that based on the terms of this r 


sale and the purchase price of the property I thought it was a magnificent 
price paid for it. 
BY MR, MAC LEOD: “ 

Q. What do you mean by "magnificent price?" A. I very rarely 
see these kinds of notes and the terms this property was sold. 

Q. What, in your opinion, would be the cash value of that note 
as of June 29, 1956? A. About 25 cents on the dollar. 

Q. How did you arrive at that opinion? A. Based upon the inter- 
est rate and the time it took to pay out, close to 17 years. 

Q. That would make the note worth how much, in your opinion, « 
in cash, as of June 29? A. One-fourth of the amount of the principal « 
sum of the note. I haven't got it down in dollars and cents. As a mat- 
ter of fact, a little over $5,000 for the note. 

Q. In arriving at that value would it make any difference as to 
who the maker of the note might be? A. We only go on the security, 
not the maker. 
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Q. In your business have you been buying notes similar to this 
one at that rate? A. Not that type of note. 
Q. Why not? <A. You very rarely see them. 
68 Q. How is it different than other notes that you do buy? <A. Gen- 
erally all second trust notes bear interest rate of six per cent; and 


usually the maximum time to pay out is on one per cent payment on the 
principal sum which runs 11 years and 8 months. Very rarely a note 
runs longer than that. 

x K eK *K * % 

CROSS EXAMINATION 
BY MR, TOOMEY: 

Q. You say you place a value of 25. cents on the dollar? A. Twenty- 
five cents on the dollar. 

Q. You are looking to the property, not tothe maker? A. That 
is correct. 

Q. The maker means nothing? <A. No, sir. We only go on the 
security. 

Q. You only go on security, you disregard the maker completely? 
A. That is right. 

Q. Then what would you value the property at -- 

69 MR. MAC LEOD: If Your Honor please, that is beyond the scope 

of the direct examination. 

THE COURT: Objection sustained. 

* aK * * a 5 
Thereupon 

TRUMAN WARD 
was called as a witness by and on behalf of the government and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MAC LEOD: 


* * * Py * * 


Q. Did you formerly lease the property at the southwest corner 


‘of First and C Street? A. Yes, known, as in our agreement, 55 C 





Street, Southeast. 

Q. That is correct. 

THE COURT: Which parcel is that? 

MR, MAC LEOD: Parcel 18. 

THE COURT: Yes. 

BY MR. MAC LEOD: 

Q. For how long a time did you lease it? A. Recalling as best 
I can from memory, not having my records with me, about four years. 

Q. When was that? A. Ended October, I guess, of 1955, or 
thereabouts. 

Q. Would you tell us, did you rent the whole building, or just 
part? A. Rented the whole building; responsible for the utilities, and 


so forth; gas and light. 
Q. You rented out the upper floors yourself? A. That is right. 
Q. What business did you conduct there? A. Printing business. 
Q. Do you know how long that business had been conducted there? 


A. The building had been used more or less for printing since the time 
that Padget bought it, which is a matter of record here. I heard you 
discuss it. Probably 1940, or something along in there. I don't know. 
Q. What rental did you pay for the property during the term of 
your occupancy? A.: I paid $250 a month for the last two years, or 
71 two and a half years; and I think $200 a month for the first year 
and a half. 
Q. That is for the entire building? A. Something like that. 
* * sd * * * 
CROSS EXAMINATION 
BY MR. TOOMEY: 
Q. You left in October 1955? A. I think that is correct, if my 
memory serves me correctly. 
Q. What did you rent the apartments for? A. $60 apiece, I 
believe. 


Q. Twoapartments? A. Yes. 
* * * 
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Thereupon 
105 FRED N. MALOOF 
was called as a witness by and on behalf of the defendants and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, TOOMEY: 

* * * a * * 

Q. Your address? A. 1743 L Street, Northwest. 

Q. Do you own property in the City of Washington or in the subur- 

106 ban areas? A. Yes. Ido. 

Q. What properties do you own? A. I own 1743 L Street, North- 
west. 

* * * * * * 

Q. In nearby Maryland, going into the southeast area, but in 
nearby Maryland do you own some? A. Oxen Hill Manor, at Oxen 
Hill, Maryland. 

Q. How much did you pay for 1743 L Street? A. I paid $38,000. 

Q. Was that an all-cash deal, or -- <A. All cash. 

Q. And Oxen Hill Manor? A. I paid $175,000. 

THE COURT: What bearing does this have on the issue? 

MR, TOOMEY: Your Honor, this sale has been brought out by 
the government that there was only $1500 down in this sale. 

THE COURT: What sale? 

MR. TOOMEY: The purchase Mr. Maloof made of the property 
in question. I want to prove Mr. Maloof prior to this has been an all- 

107 cash buyer. 
BY MR. TOOMEY: 

Q. How much did you pay for Oxen Hill? A. $175,000. 

Q. Was any trust taken back, or was it all cash? A. That was 
all cash. : 

Q. Have you ever sold any property in this area? A. No. 
Never. 


Q. Did there come a time when you saw or heard about 
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05 C Street, the property in question here, was at that time for sale? 
Did there come a time when someone called your attention to that 
property being for sale? A. Yes. 

Q. Would you give me the details of what happened. You pur- 
chased the property? A. I purchased the property. I was called up 
by the firm of James L. Dixon, by Mr. Dixon himself, and he told me 
that he had a piece of property up on the Hill and he had heard I had 
been looking for something up on the Hill. He brought my attention to 
this property. He told me that it could be bought quite reasonably, and 
showed me the listing. The listing was $35,000, but he thought he 
could probably buy it for $33,500. 

% * oe oe * xe 

108 $33, 500 was the actual sale. 

Q. And terms, according to the contract that has been introduced 
in evidence here, $1500 down? A. Yes. 

Q. A first trust of so much, and a second trust of $32,000? 

A. Yes. 

Q. Did you attempt to alter the terms and make another offer to 
buy? <A. Yes. I wanted to pay cash. 

MR. MAC LEOD: Objection. 

THE COURT: Objection sustained. 

BY MR. TOOMEY: 

Q. Would you have paid all cash for the property? 

MR. MAC LEOD: Objection. 

THE COURT: Objection sustained. 

MR. TOOMEY: I would like to introduce Defendant's Exhibit Num- 
ber 1, the settlement sheet for the property, dated November 2, 1955. 

MR. MAC LEOD: No objection. 

109 (Thereupon, a settlement sheet was marked Defendant's 
Exhibit No. 1 for identification. ) 
MR. TOOMEY: As Exhibit Number 2, a picture of the property in 


question. 
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(Thereupon, a picture was marked Defendant's Exhibit 
No. 2 for identification. ) 
THE COURT: They may be admitted. 
(Thereupon, Defendant's Exhibits Nos. 1 and 2 pre- 
viously marked for identification were received in evidence. ) 
* aK * aK ae * 
BY MR, TOOMEY: 

Q. Mr. Maloof, on the second trust note on this particular prop- 

erty, have you been sued on that note? 

MR, MAC LEOD: Objection. 

THE COURT: Objection sustained. 

BY MR. TOOMEY: 

Q. What do you owe on the second trust note? 

MR. MAC LEOD: I object to that, too. It is immaterial. He owes 
the face amount of the note. It speaks for itself. 

THE COURT: Objection sustained. 

MR. TOOMEY: Your Honor, we have had testimony the note is 

110 only worth so much. If the note speaks for itself that testimony 
means nothing. 

THE COURT: The note speaks for itself. 

MR. TOOMEY: I agree. 

THE COURT: The testimony was introduced by the other side 
that if the note was sold to somebody it probably would bring 25 cents on 
the dollar, which is an entirely different proposition. 

BY MR. TOOMEY: 

Q. Why did you buy this particular piece of property? 

MR. MAC LEOD: Objection. I think that is immaterial. 

THE COURT: I suggest you reframe your question. You have a right 
to ask the witness the purpose for which he bought it in order to show 
what use it is capable of. 

BY MR. TOOMEY: 
Q. For what purpose did you buy the property in question? A. I 


bought it for the purpose of assembling an area in there for a larger 








38 
building, eventually. 
Q. Did anyone ever contact you regarding the repurchase from 
you? A. Yes. 
MR. MAC LEOD: Objection. 
THE COURT: Objection sustained. The answer may be stricken. 
111 BY MR. TOOMEY: 
Q. Are you trying to make a profit, Mr. Maloof? 
MR. MAC LEOD: Objection. 
THE COURT: Objection sustained. 
BY MR. TOOMEY: 
Q. What price have you placed as a value on the property in ques- 
tion? A. I buy every piece of property -- 
THE COURT: It just calls for a figure. 
BY MR. TOOMEY: 
Q. Justa price answer. A. Surely. I bought it at a bargain - 
THE COURT: Justa moment. This question calls for a figure. 
Can you answer it? 
THE WITNESS: Yes. $35,000. 
BY MR. TOOMEY: 
Q. $35,000? A. Yes. 
Q. When you purchased the property did you know the govern- 
ment was going to condemn it? 
MR. MAC LEOD: I object to that. 
THE WITNESS: No. 
THE COURT: Objection overruled. 
MR. TOOMEY: Those are all the questions I have. 
112 THE COURT: Is there any cross-examination? 
MR. MAC LEOD: No questions. 
a cd a eK = * 
Thereupon 
JEANNE DIXON 
was called as a witness by and on behalf of the defendants and, having 
been first duly sworn, was examined and testified as follows: 





39 
DIRECT EXAMINATION 
BY MR. TOOMEY: 

a * x * ok 

Q. Your occupation? A. Real estate and insurance. 

Q. How long have you been in the real estate business? A. 
Thirteen years, in Washington. 

113 Q. You are connected with -- A. James L. Dixon and Company, 

1022 - 17th Street, Northwest. 

Q. Did there come a time when your firm obtained a listing on 
05 C Street, Southeast? <A. Yes. 

K * * * * 

Q. You sold the property to Mr. Maloof? A. Yes. We sold -- 

Q. Then he turned over the management of that property to your 
office? <A. Yes. 

THE COURT: What do you wish to bring out from this witness? 

MR. TOOMEY: This witness can tell us as to rentals. 

x a ac K x aa 

Q. The property has been rented? A. The property was vacant 

114 on the first floor, and the second floor apartment was vacant. 

But Mr. Maloof is not interested in rent. 

THE COURT: No. You must confine yourself to answering ques- 
tions that are asked you. 

BY MR. TOOMEY: 

Q. Just to the rent being derived from the property. <A. Are 
you asking me about the lease I got on the property? 

Q. Yes. I want to know about the leasing of property; your office 


was in charge of the leasing? A. Yes. I got a lease for the first floor 
for the first six months for $250. 

MR. MAC LEOD: Just a moment, please. I think she should be 
asked the details before she starts statingany price if there is a lease 


here. 
THE COURT: Objection overruled. If you have any objection state 
an objection and give the legal ground for it; and every counsel has a 
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right to examine his witness in his own way. You might do it differently 
than he. 

MR. MAC LEOD: My objection is there has not been a proper 
foundation. If there is a lease the lease is the best evidence. 

THE COURT: Objection overruled. e 

115 BY MR. TOOMEY: 

Q. You go ahead, please. A. Yes. I had this lease and the 
statement which I have shows where I had the lease and the first six 
months for $250; and then the next four and a half years for $350. 

Q. Per month? A. Per month. Yes. That is the first floor. 

Q. What about the second floor? A. The second floor I had 
leased for $60 a month as is. 

THE COURT: When was all this? « 

THE WITNESS: At the time of purchase we had the apartments 
rented, and a few months thereafter - - I can give you the exact date. 

THE COURT: Just approximately. At the time of the purchase 
you said some part of the building was vacant and was not leased? 

THE WITNESS: Yes. 

THE COURT: When were the leases made? Subsequent to the 
purchase? 

THE WITNESS: Yes. 

THE COURT: Very well. That answers my question. 

BY MR. TOOMEY: 

Q. Andon the third floor? A. The third floor had a tenant in 
there for the past fourteen years. They were not disturbed. 

116 Q. We are talking about the first six months, $250 plus -- how 
much was the tenant on the third floor paying? A. Sixty. 

Q. $60 on the third, $60 on the second; and $250 per month, 
then $350 for the next four and a half years thereafter? A. Yes. In 
addition to that, may I add, the lease added that they had to pay and 
make the repairs on the building inside and out. 

THE COURT: Anything further? 

BY MR. TOOMEY: 
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Q. It was anet lease? A. Yes, net lease. And they have to 
pay half of the heat used in the entire building. 

Q. Did you ever receive any offers of purchase on the building? 

MR, MAC LEOD: Objection. 

THE COURT: Objection sustained. 

MR. TOOMEY: That is all I have. 

CROSS EXAMINATION 
BY MR. MAC LEOD: 

Q. Do you have a copy of the lease with you? A. I don't, but 

I can get one for you, sir. 


MR. TOOMEY: Your Honor, excuse me. May I ask one more ques- 


tion? 

117 THE COURT: Yes, you may ask it. 

MR. TOOMEY: Are you familiar with the other sales in the area, 
Mrs. Dixon? 

THE WITNESS: Yes, indeed, Iam. 
MR. TOOMEY: Can you give me a few of them; of the adjoining 
of nearby property? 
THE COURT: I thought you wanted one more question? 
MR. TOOMEY: This is just a long one. 
THE COURT: What is that? 
MR. TOOMEY: It is just a very long one. 
THE COURT: I beg your pardon? 
MR. TOOMEY: A long one, sir, in a few parts. 
THE COURT: Ido not understand what you are saying. 
MR, TOOMEY: I say it is a long question; a long subject, perhaps. 
THE COURT: Why didn't you ask it before? 
MR. TOOMEY: Because I did not have it on my scratch paper. 
THE COURT: All right. 
THE WITNESS: I was interested -- 
THE COURT: Just answer questions. 
THE WITNESS: -- in parcel number 15, 49 C Street, two doors 


adjacent. According to the court records -- 





court 
118 


ness ? 
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MR. MAC LEOD: Just a moment. I object to anything from the 
records. Is this the court records in this 


THE COURT: You may not ask any questions at this time. 
MR. MAC LEOD: May I ask a preliminary question of the wit- 


THE COURT: Your witnesses obtained their information from the 


records of the Recorder of Deeds. 


MR. MAC LEOD: She said court records. 
THE COURT: Court records are just as good as the Recorder of 


Deeds. Where did you get this information? 


door. 


THE WITNESS: From the court records. 

THE COURT: What court records? < 
THE WITNESS: Our court here. 

THE COURT: How would the court records show -- 

THE WITNESS: These are appraisals of the property right next 


THE COURT: -- appraisals? Iam going to exclude appraisals. 
MR. TOOMEY: That is all I have. 

BY MR. MAC LEOD: 
Q. Mrs. Dixon, do you have the lease with you? A. No, but 


I can get a copy of it. 


Q. Did you know you were going to testify here when you came 


down this morning? A. That is what I was asked to do. 


119 


Q. You came down to testify as to -- did I understand you to say 


an executed lease? A. An executed lease. 


Q. Who was that executed by? A. With Mr. Foster. 
Q. Whoelse? A. I can show you a letter of -- 
THE COURT: No. 
MR. MAC LEOD: I don't want a letter. 
THE WITNESS: -- Mr. Maloof. 
BY MR. MAC LEOD: 
Q. They had both signed -- A. Bothsigned. Yes. 
Q. -- prior to June 29, 1956? 











43 

THE COURT: Mr. MacLeod -- 

THE WITNESS: I don't know the date. It was before -- 

THE COURT: -- Iam perfectly willing to give you until tomorrow 
morning, to have her come back and bring the leases. 

MR. MAC LEOD: If I may just ask two or three questions. 

THE COURT: Iam giving you an opportunity because it may be 
important. 

THE WITNESS: I cannot give you the date, but I can tell you it was 
prior to the time we had knowledge that the property was going to be con- 

120 fiscated. 
THE COURT: You have not got the date of the lease? 
THE WITNESS: No. This is a sales -- this is not the lease folder. 
BY MR. MAC LEOD: 

Q. Is it your testimony that as of June 29, 1956, that first floor 
had been leased? A. I donot remember or recall the date. Iam going 
to be very careful about dates because I have the contract date and signed 
and witnessed. 

Q. You do not recall whether or not it is after the government 
took the property in this case? 

THE COURT: She says she does not remember. There is no 
use going further. I can conceive of this being very important and if 
you feel it is we will have this young lady come back tomorrow and 
bring the leases. 

THE WITNESS: May I aska question, sir? 

THE COURT: The question is the date of the lease. 

THE WITNESS: Yes. I think I testified it was before I had any 
knowledge of the confiscation. 

THE COURT: We want to know the date of the lease. 

BY MR. MAC LEOD: 
Q. When was possession going to be taken under that lease? 
121 A. Immediately. 

Q. They were not in there when the government took this property, 

were they? A. No. They were getting their equipment. 


ee 
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Q. Had they done anything in the property? A. They had started. 


When they went down to the District -- 
Q. What had they done? A. They went down to the District 
Building -- 
ed ae * * * * 
Q. What had been done to the property? A. I don't know. 
Q. Did you see it? <A. No, sir. 
122 Q. Had anything been done? A. Iunderstand. Yes. 
Q. What? 
THE COURT: She says she doesn't know. There is no use pur- 
Suing that. 
BY MR. MAC LEOD: 


_s @Q. They had not taken possession then, had they? A. It depends 


on what you call possession. 

Q. I mean movingin. A. It depends upon what you would call 
possession. 

Q. I mean movingin. A. That is a question, Your Honor, if I 
say yes -- if I say no -- I don't know. 

THE COURT: She says she does not know. 

MR. MAC LEOD: You do not know whether they moved -- 

THE COURT: She was only the rental agent, Mr. MacLeod. 

MR. MAC LEOD: You do not know the date of the lease? 

THE COURT: She says she does not remember. If you consider 
it important, and I can see it may be, we will ask her to come back to- 
morrow; but do not pursue the subject. 

MR. MAC LEOD:: I will ask no further questions and I won't ask 
her to bring a lease. 

* % ae * aK ba 

126 THE COURT: Iam going to deny number 3 because that is too 
broad. Iam going to deny number 2. For all we know a person may 
have overpaid for the property. 


Iam going to deny all three of yours, Mr. Toomey. 
a * * * * % 
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144 JURY CHARGE 
THE COURT: Gentlemen of the jury, as Iam not sure whether every 
one of you has served on a jury before in recent years, before I com- 
mence to discuss the case which is here on trial I want to say a word 
that will call to your mind the respective functions of the Court and the 
jury, and especially your function. 
No doubt you understand that it is the function of the Court -- that 
is, it is my function and my duty -- to instruct the jury as to the rules 
145 of law that must govern the disposition of this case. You are bound 
and obligated to take the law from the Court and to follow the Court's 
instructions as to the law. On the other hand, you, gentlemen of the 
jury, are the sole judges of the facts. It is your function to determine 
what the facts are on the basis of the evidence introduced at this trial, 
and to apply the rules of law given to you by the Court to the facts as 
you find them to be, and in case of differences and divergence in the 
testimony of witnesses it is part of your function to resolve the conflicts 
and determine what the facts are. 
In addition, however, to instructing the jury as to the law the 
Court has still another function to perform under the system of trials 
by jury that prevails in the Federal courts. The Court is empowered 
to summarize the evidence, to discuss the facts, and to comment on 
the facts and on the evidence solely for the purpose of aiding and 
assisting the jury in reaching its conclusion. But unlike the Court's 
instructions as to the law, the Court's discussion and comments on the 
evidence are not binding on you and you need attach to them only such 
weight as you deem wise and proper because they are intended only to 
help you. As the books sometimes say, the Court's instructions as 
to the law are binding on the jury, but the Court's discussion of the 
facts is purely advisory because you are final judges of the facts. 
146 My instructions are binding on you only as to the law. 
This brings me to the issues that are involved in this case. The 
proceeding before us is brought by the District of Columbia -- or, rather, 
by the United States -- to acquire certain property, certain real property, 
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for a governmental purpose. As you are no doubt aware the United 
States has the right to take property for governmental purposes by 


what is known in the law as the power of eminent domain; that is the 
power that attaches to all governmental units and governmental agen- 
cies. In other words, the United States has the right to take, or, as 

we say, condemn property, for a governmental purpose, from the owner 
of that irrespective of whether the owner is willing to sell. 

The Constitution of the United States and the law, however, pro- 
vide that if the government takes property in this manner it must pay 
just compensation. 

The purpose of this proceeding, and your function, is to determine 
just compensation that the United States must pay the owner of the prop- 
erty that is being taken in this proceeding. 

There are two parcels involved; parcel number 12 and parcel 
number 18, and you are to determine separately the just compensation 
that should be paid for each of those parcels. 

147 As I say, and I repeat, the fundamental issue for you to determine 
is what constitutes just compensation for each of the two parcels in- 
volved in this case. 

How can we define just compensation, or how does the law define 
it? Just compensation is the fair market value of the property as of 
the date of the taking. In this instance, the taking is June 29, 1956. 

In other words, you are to determine the fair market value of each of 
the two parcels involved in this case as of June 29, 1956. 

Now, this in turn brings us to the next question. What is fair mar- 
ket value? How do you determine fair market value? 

It cannot be ascertained by any mathematical formula; it cannot 
be computed or calculated arithmetically. Fair market value is defined 
in the law as the price that a willing seller who is not obliged to sell 
would be willing to accept, and the price that a willing buyer who is not 
obliged to buy would be willing to pay for the property. That is what 
you have to determine. In other words, what would these pieces of 
property, with such improvements as they may have upon them, have 
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sold for on the open market as of June 29, 1956, between a willing seller 


who is not compelled to sell, and a willing buyer who was not compelled 


to buy. In determining fair market value you must determine it as 


148 though the sale was for all cash and not on terms that are not 


equivalent to cash. In determining the fair market value you must con- 
sider all of the circumstances concerning which testimony has been given. 
Of course, the weight to be attached to the testimony is for you to deter- 
mine. You must consider the use to which the property may reasonably 
be put by the owner; and you may consider the most advantageous and 

the most valuable use of which that property was reasonably capable in 
determining its fair market value. 

The just compensation to be awarded may be more or it may be 
less than the owner's investment in the property. The owner's invest- 
ment in the property is not necessarily the measure of its fair market 
value. He may have overpaid for the property or, on the other hand, 
he may have underpaid. You have a right to consider what the owner 
paid, but that is by no means conclusive. No consideration must be 
given and no allowance must be made for an inconvenience or hardship 
that may have been occasioned to the property-owner by the taking of 
the property or for any interference or frustrations of any of his plans 
as to the future, or for any opportunities that he may have lost or for 
any other indirect damage or consequential damage. By the same 
token you may not consider the probable future profits that the property- 


149 owner might have realized except as that might affect market value 


as of June 29, 1956. 

I repeat, the issue here for you to determine is what was the fair 
market value of each of these pieces of property as of June 29, 1956, 
that being the date on which the property was taken. 

The burden of proof is upon the property-owners to establish 
values by a fair preponderance of the evidence. By a fair preponderance 
of the evidence does not necessarily mean the greater number of wit- 
nesses, but it means evidence that you deem has the greater probative 
value. 


NT 
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One other matter that you may not take into consideration that I 
should have mentioned is that you may not make any allowance for any 
events that occurred after the date of the taking. You must find the 
value as of -- I repeat -- June 29, 1956. I repeat, you are to deter- 
mine the fair market value as though this proceeding had never been 
brought, but as though there was a voluntary sale for all cash on June 
29, 1956, between a willing seller and a willing buyer, the seller not 
being compelled to sell and the buyer not being compelled to buy. 

Naturally, in arriving at the fair market value you may not base 
your conclusions on surmises or conjectures or speculation; you must 


base it on the testimony that has been adduced before you. In addition, 


150 you have had an opportunity to view the property and examine 


it, and you may consider what you saw. You may take into considera- 
tion the opinions of the witnesses, as to values, who have testified be- 
fore you, but you are not bound by their opinions; and it is for you to 
determine what weight and what consideration to attach to the opinions 
as to values. 

There is one other matter to which I want to call your attention. 
There has been testimony as to prices paid and recent values for prop- 
erty in the vicinity of that involved here; such prices may be considered 
to the extent to which you deem it appropriate to do so because you may 
reach the conclusion that such sales may throw light on what the fair 
market value of the property involved in this proceeding may be. How- 
ever, these prices are not binding, either. You may consider them as 
one of the elements that evidence or indicate what the fair market value 
is likely to be. 

Taking up some of the evidence briefly; as to parcel 12, Charles 
Koones, one of the government experts, testified that in his opinion the 
value of that parcel was $19,400. If you wish you can jot these figures 
down. That is entirely in your discretion. If any of you wish pencil 
or paper I will be glad to furnish it to you, or have the marshal furnish 
it, if you will just raise your hand. 
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151 As to parcel 12, Charles Koones, one of the government experts, 
testified that in his opinion the fair value was $19,400. Richard Hall, 
the other government expert, testified that in his opinion the fair mar- 
ket value of that property was $17,500. On the other hand, the owner 
of that property testified he valued his property at $35,000. Of course, 
you have a right to consider to what extent the witnesses are impartial 
or biased; and the weight to be accorded to their testimony is for you 
to determine. 

MR. MAC LEOD: If Your Honor please, will you excuse me? 
You misstated the figure. You stated the figure on the other parcel? 

THE COURT: Oh, yes. 

MR. MAC LEOD: Parcel 12. 

THE COURT: Thank you. The owner is asking $24,500. That is 
correct, $24,500. 

As to parcel 18, Charles Koones, the first government appraiser, 
expressed the opinion it was worth $28,000. Richard Hall, the second 
government appraiser, testified in his opinion it was worth $25, 000. 
The owner of the property testified that he valuedthe property at 
$35, 000. 

Gentlemen of the jury, you must consider this matter deliberately, 
carefully, and impartially, and in doing so you must use the same 


practical approach, the same practical intelligence and the same com- 


152 mon sense that you would employ in determining any other im- 


portant matter in the course of your own affairs. 

In conclusion, you will find just compensation to be awarded for 
parcel number 12 in dollars, and the just compensation to be awarded 
for parcel number 18. 


* * * * aK x 


(Thereupon, at 11:10 o'clock a.m. the jury retired to deliberate 


on their verdict. ) 
a * * a * * 
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154 THE COURT: Bring in the jury. 

(Thereupon, at 11:40 o'clock the jury returned to the court room. ) 
| THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon 
a verdict? 

THE FOREMAN: We have. 

THE DEPUTY CLERK: I shall read the verdict. 

"We the undersigned members of the jury heretofore selected, 
impaneled and sworn in the above-entitled cause to ascertain and 
determine the just compensation payable by the United States of 
America for the taking of the lands herein, together with the 
buildings and improvements thereon, do now, upon our oaths, 
ascertain and determine the just compensation as follows: 
ax ok cs * Me 

"Parcel No. 18, Lot 18, Square 692, $26, 500. 

"Total $45,000." 

This is your verdict, so say you each and all? 


THE JURY: Yes. 
* * 
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QUESTIONS PRESENTED 


1. Whether the denial of a ten day continuance because 
of absence of an expert witness was an abuse of discretion 
when counsel knew the witness would be unavailable a 
week before the trial but did nothing until the case was 
called for trial and the court, jury, attorneys and witnesses 
were ready to proceed and made no offer of proof of the 
unnamed witness’ testimony. 


2. Whether there are special circumstances and similer 
record here to justify reversal for failure of the court 
sua sponte to give instructions as directed in Mayme Riley 
v. District of Columbia Redev. L. A. 


3. Whether the verdict is within the range of the evi- 
dence and, hence, is conclusive of the facts. 
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IN THE 
United States Court of Appeals 
For the District of Columbia Circuit 


No. 13,862 


Frep N. Matoor, Owner or Parcen No. 18, 19 Parcets or 
Lanp in Square No. 692 mv tHE Disrricr or CoLuMsr, 
Appellant, 


Vv. 


Untrep States or America, Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR THE UNITED STATES 


JURISDICTIONAL STATEMENT 


This proceeding was brought by the United States to 
condemn nineteen parcels of land for use as a site for an 
office building for the House of Representatives. Juris- 
diction of the district court was invoked under the Act of 
March 1, 1929, as amended, 48 Stat. 1415, 16 D.C. Code 
619-644 and other statutes. Jurisdiction of this Court is 
invoked under 28 U.S.C., see 1291. 
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STATEMENT OF THE CASE 


This is an appeal from a judgment determining the 
amount of compensation payable for the condemnation of 
improved property at 55 C Street, S. E., owned by appel- 
lant Fred N. Maloof. Of the several tracts condemned in 
this proceeding, settlements were reached in most cases 
and a jury trial was held commencing February 25, 1957, 
involving parcel 18, the one here condemned and one other 
_ (App. 8). 
The evidence and proceedings relating to parcel 18 may 
be briefly summarized as follows: 
_ When the trial commenced, Mr. Toomey, counsel for 
appellant requested a ten day continuance because an ex- 
pert witness was out of the country. The court considered 
_ the possibility of recessing the proceedings for taking the 
testimony of this witness because it was not disposed to de- 
_ prive parties of an opportunity to make their proof (App. 
9). However, further colloquy brought out the fact that 
Mr. Toomey had known for a week before the trial of the 
witness’s intentions but had said nothing to government 
counsel and had made no request for continuance prior to 
the date of trial (App. 10-11). The court denied the appli- 
cation and no objection was taken thereto (App. 11). 

The Government’s first witness, Mr. Koones, valued the 
property at $28,000 (App. 18). He employed the three 
standard appraisal approaches of replacement new less 
depreciation, capitalization of income and consideration of 
sales of comparable properties (App. 14). He described 
the property as a three story and cellar brick building 
built around 1900, the first floor of which was a store and 
the other two floors apartments (App. 16). He testified 
that appellant Maloof had bought the property in October 
1955 paying $1500 in cash, assuming a first trust of 
$11,073.74 and giving back to the seller a second trust of 
$20,926.26. He did not consider the second trust, which 
had about 16 years to run, to be the equal of cash (App. 
18). This subject was dealt with in cross-examination. 
The only reference to sales of comparable properties on 
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cross-examination was a question whether the witness 
knew of particular sales on New Jersey Avenue (App. 20). 

The next government witness was Richard Hall who 
valued parcel 18 at $25,000 (App. 23). He described the 
history of the property which had been used for some 
years as a grocery store, then a warehouse and later two 
successive operations of a printing business. He likewise 
used all three approaches and he testified to the details 
of his estimate of reproduction cost less depreciation, his 
capitalization of income, and sales of comparable prop- 
erties (App. 23-24). He gave detailed testimony as to 
such sales except that evidence as to one five blocks away 
was excluded and he was told to omit sales to which Mr. 
Koones had testified (App. 24-27). He also considered 
appellant’s purchase not to be a sale for cash or its equiva- 
lent (App. 28). Cross-examination was brief (App. 28-30). 

The next witness Louis Yudelevit, was a real estate 
broker engaged in dealing in second trust notes to the 
extent of a quarter of a million dollars worth a year (App. 
31). He expressed the opinion that the second trust note 
in Parcel 18 had a cash value of about 25 cents on the 
dollar and that it was worth one-fourth of the principal 
sum or a little over $5,000 (App. 32). The government’s 
last witness, Truman Ward, was a former lessee, who testi- 
fied to the rental he paid (App. 34). 

Appellant Maloof was his own first witness. He testi- 
fied he boucht two properties, one in Washington and an- 
other in Maryland for $38,000 and $175,000 cash. The 
settlement sheet and a photograph of parcel 18 were ad- 
mitted in evidence and Mr. Maloof testified that he bought 
the property for the purpose of assembling an area for a 
larger building and that he valued the property at $35,000 
(App. 38). Appellant’s other witness was Jeanne Dixon 
who testified concerning leases made of the property (App. 
38-44). She stated the first floor had been leased but that 
the lessee was not in possession when the government took 
the property (App. 43). 

1 Appellant’s appendix does not include Mr. Koones’ testimony in this 
regard but the cited ruling sufficiently shows its nature. 
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The court denied three instructions requested by Mr. 
Toomey, of which no complaint is made on this appeal 
(App. 44). The charge to the jury, among other things, 
told them that in determining market value ‘‘you must 
determine it as though the sale was all for cash and not 
on terms that are not equivalent to cash’’ (App. 47). The 
jary was also told that just compensation might be more or 
Jess than the owners investment and that it had ‘‘a right 
' to consider what the owner paid, but that is by no means 
conclusive’? (App. 47). A little later it repeated that the 
| jury was to determine value as if there had been ‘‘a volun- 
tary sale for all cash on June 29, 1956’? (App. 48). The 
| jury was further told that it might consider prices of sales 

in the neighborhood but they were not bound thereby. The 
- court then summarized the range of the evidence which on 
parcel 12 was $17,500 to $19,400 by two government wit- 
nesses and $24,500 by the owner and, on parcel 18, was 
- $25,000 and $28,000 by two government appraisers and 
$35,000 by the owner (App. 49). No exceptions were taken 
- to the instructions. The jury returned its verdict near 
noon of the second day of trial awarding $18,500 for parcel 
12 and $26,500 for parcel 18 (App. 5-6). A motion for a 
new trial was denied on March 22, 1957, and notice of 
appeal was filed March 25, 1957. 


SUMMARY OF ARGUMENT 
i 


Appellant complains of the denial of a requested con- 
tinuance of the trial because his expert witness had left 
the country. This ruling was not an abuse of discretion 
since, although appellant’s counsel knew a week before 
that the witness would be absent, he made no motion and 
did not even inform opposing counsel or the court until 
the morning of the trial of the situation. Moreover, he 
made no objection when the continuance was denied and 
made no offer of proof of the unnamed witness’ testimony. 
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i 


The special circumstances which this Court held in 
Mayme Riley v. District of Columbia Redev. L. A., US. 
App. D.C. , F. 2d (1957), required reversal because 
of failure of the trial court sua sponte to elaborate on its 
charge to the jury are not present here and there is no 
justification for ordering a new trial of this case on that 
ground. 


—— a oe TM 


Appellant’s varttus arguments seeking reversal because 
of factual matters Rresents nothing for this Court to de- 
cide since they go simply to the weight of the evidence and 
are matters which shduld have been advanced to the jury 
by cross-examination; rebuttal testimony or argument. 
The verdict is within the range of the evidence and is, 
therefore, conclusive of the facts. 


ARGUMENT 
I 


No Reversible Error Was Committed in Denying a Continuance 
of the Trial 


Appellant relies (Br. 14) upon dictum in Wilson v. 
Beckett, 79 App. D.C. 94, 143 F.2d 19 (1944). That case, 
which affirmed the denial of a continuance when counsel 
learned ‘‘A few minutes before trial’’ that his witness had 
been ill, holding that such action was not an abuse of dis- 
cretion although better practice would have been to grant 
a brief continuance to take the witness’ deposition, clearly 
supports the ruling in this case. This is simply one of the 
many cases establishing the existence of wide discretion in 
the trial court in such matters. Goodyear Service v. Pretz- 
felder, 65 App. D.C. 389, 84 F.2d 242 (1936) ; Robertson v. 
Malone, 190 F.2d 756 (C.A. 5, 1951); Boyle v. United 
States, 149 F.2d 201 (C.A. 9, 1945). The facts in this case 
show that there was no abuse of that discretion. 

Trial counsel knew a week in advance that the witness 
would be unavailable. Yet no attempt was made to com- 
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municate the fact either to government counsel or the 
court. The court below stated (App. 10-11): 


The Court: I am sorry, we will have to go ahead 
because I think it is not fair for the government to 
call the other witnesses and the jurors and then for 
you to come in on the morning of the trial and ask for 
a continuation because of the absence of your witness 
when you have known for a week that your witness 
was not available; and if you had notified the other 
side a week ago and then had come and applied, say, 
five days ago, I would have been inclined to grant your 
continuation, and nobody probably would have been in- 
convenienced. 

I will deny the application for continuation. 


This was, we submit, the only fair solution. It is no 
answer to say that the court, the jury, government counsel 
and witnesses could have occupied their time in trying 
parcel 12 and then all returned later to try parcel 18 (Br. 
14). The very point of consolidation of trials is to prevent 
such waste. Appellant’s counsel had ample time to make 


arrangements which could have prevented such waste of 
time and was not justified in attempting to impose upon 
the Government the additional expenses of expert wit- 
ness fees and jurors fees as well as the loss of time of the 
court, counsel and jurors. 

It should further be noted that trial counsel made no 
objection to the ruling nor did he move for a mistrial on 
this ground. We have doubts, therefore, whether appel- 
lant has standing now to charge the trial court with an 
abuse of discretion. Moreover, no offer of proof of any 
kind was made as to the testimony. Indeed, the name of 
the witness was not even mentioned. Appellant seeks to 
eure this defect by inferring that the witness was S. Dolan 
Donohue whose affidavit had been filed with the appellant’s 
statement of value in response to a pretrial order (App. 
4-5). But appellant’s counsel did not even refer to this 
Affidavit (App. 8-11). In District of Columbia Redev. 
L. A. v. 61 Parcels of Land, 98 U.S. App. D.C. 367, 235 F.2d 
864 (1956) this Court affirmed. two cases on the ground 
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inter alia that offers of evidence of comparable sales re- 
lied upon by expert witnesses were incomplete in failing 
to disclose the prices involved in the other sales. This 
Court refused to infer that the prices of sales an expert 
witness relied upon would have an important bearing on 
the case i.e., that they would confirm the witness’ opinion. 
It follows that appellant cannot supply the lack of an 
offer of proof by an inference as to who the expert was 
and as to what his testimony would have been. 


It 


No Reversible Error Was Committed in the Instructions 
to the Jury 


No issue is presented with regard to the denial of 
appellant’s requested instructions and no exception was 
taken to the instructions which were given. Appellant’s 
sole claim is that under this Court’s decision in Mayme 
Riley v. District of Columbia Redev. L. A., U.S. App. 
D.C. ; F. 2d (1957) the court committed plain 


error in its instruction to the jury for which the judgment 
should be reversed. 

Since the Riley case was heard by the full bench of this 
Court, we will not discuss the question whether reversal 
of that case was warranted.? In any event, as the opinion 
of Judge Fahy concludes, these instructions explaining to 
the jury the meaning of ‘‘equivalent to cash’’ was neces- 
sary only because of the special circumstances of that 
ease. We submit that the instructions in the instant case 
were, under the evidence, clearly adequate and that the 
trial court was not bound to go into further detail of its 
own motion to avoid ‘‘plain error’’ and a retrial. 

We do not have, as in the Riley case, any mistake by the 
appraisers as to the terms of the junior trust. And here 


2It should be noted that the agency never had an opportunity to state 
its views on the grounds on which the judgment was reversed. This is so 
because it was never argued by either appellant, nor the two amici in their 
briefs and memoranda nor was it suggested by the court prior to announce- 
ment of the opinions after the full bench hearing that the instructions to 
the jury were inadequate in not explaining the meaning of ‘‘equivalent to 
eash’’. 
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the experts did not largely rely on reproduction cost less 
' depreciation but followed all three accepted approaches to 
value, see supra, pp. 2-3. (We comment later (p. 11) on 
the unwarranted criticisms of the cubic foot method of 
determining reproduction cost). Thus, neither of the two 
factors given in the Riley opinion as the basis of reversal 
' are present here. In addition, we have in the present case 
testimony of a dealer in second trust notes that the note 
here had a market value of 25% of its face amount. Thus, 
- unlike the Riley situation, there is uncontradicted evidence, 
showing the extent to which the notes can be turned into 
cash, which supports the jury’s conclusion. And, of course, 
_ the instructions are different so that there is not, we sub- 
' mit, any basis for concluding that the jury was confused. 
Moreover, while appellant relies upon the Riley decision 
to justify reversal he complains of the courts’ instruction 
as to equivalent of cash (Br. 12). Rather than elaboration, 

appellant apparently wishes to exclude all mention of 
- equivalent of cash and is, thus, in fact seeking to reverse 
the thrust of the Riley decision. 


Tit 


The Verdict, Being Within the Range of the Evidence, Is 
Conclusive of the Facts 


Appellant asserts (Br. 8) that a trial judge in a condem- 
nation case is more than the presiding officer at a contest 
between the Government and the property owner. It is 
also asserted (Br. 12) that refutation of factual errors of 
government witnesses ‘‘remain for the Court on this ap- 
peal.’? This claim of an obligation of the trial court to 
act as a sort of parens patriae of the landowners and of 
jurisdiction of the appellate court to reweigh the evidence 
appears to be, in substance, the same views expressed in 
the majority opinion of the three-judge court which first 
heard the Riley case. But that opinion was withdrawn 
and those ideas were not expressed in any of the opinions 
resulting from the hearing by the full bench. In the 
Riley case, the Agency’s brief as appellee, its petition for 
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rehearing (pp. 1-4) and its answer to new material intro- 
duced by Marvin J. Sonosky, Amicus Curiae, collected the 
authorities, which establish the rule, as stated in Miller v. 
United States, 137 F.2d 592, 594 (C.A. 3, 1943) that ‘“‘A 
verdict based on conflicting evidence which is approved 
by the trial court is therefore conclusive on appeal’’. In 
Love v. United States, 141 F.2d 981, 982 (C.A. 8, 1944) 
the Court said: ‘‘Clearly the verdict was within the scope 
of the testimony. It cannot be said, therefore, that it is 
not supported by substantial evidence’’. The same scope 
of review of condemnation verdicts applies to this Court. 
Murray v. United States, 76 U.S. App. D.C. 179, 130 F.2d 
442, 444 (1942) and cases there cited. See cases collected 
in the briefs in the Riley case. 

The verdict in this case was within range of the testi- 
mony. Appellant’s argument that factual errors were 
committed by the government’s experts (Br. 10-12) and 
that they used erroneous appraisal techniques (Br. 13) all 
present simply factual contentions to be argued to the 
jary but which are irrelevant to any matters of which this 
Court has jurisdiction. It is not, we submit, the function 
of this Court to supply cross-examination or factual argu- 
ment which trial counsel might have supplied. It should 
be noted that one of the factors much emphasized in the 
first Riley opinion was Mrs. Riley’s lack of funds to hire 
an attorney and to otherwise present her case. Appellant 
Maloof is well supplied with resources as his attorney was 
at pains to bring out at the trial having purchased prop- 
erty at 1743 L Street, N. W., for $38,000 cash and property 
in Maryland for $175,000 cash (App. 35). There is no 
basis for contending in this case that appellant did not 
have available services comparable to those of the govern- 
ment for presenting his case. No reason appears why the 
court should be charged with a duty of aiding the prosecu- 
tion of his case. 

The fact is that appellant’s criticisms are not well taken. 
The government witnesses did not, as appellant would 
have it (Br. 10), testify that the sale to appellant had no 
equivalent in cash. Appellant’s counsel did not ask them 
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_ that question for the obvious reason that the answers would 
not have helped appellant. What the witnesses did testify 
was that they did not consider the amount computed by 
adding the down payment to the face amount of the trusts 
was the equivalent of cash. The Riley case plainly recog- 
nizes the appropriateness of such testimony. Thus their 
testimony cannot be fairly said to be ‘‘misleading’’ (Br. 
11) but represents simply opinions unfavorable to appel- 
lant. 

The attack upon Yudelevit because he is a dealer in sec- 
ond trusts (Br. 10-11) plainly lacks merit. It was that 
experience which qualified him to express an opinion as 
to the price which might have been obtained for the second 
trust. This is precisely the kind of evidence this Court 
in the Riley case contemplated should be produced. In the 
opinion of Judge Washington, it was stated ‘‘If there is 
evidence as to what the notes could in fact be discounted 
for, then the jury should of course consider such evidence’’, 
and on that point there appears to have been general con- 
currence. 

That appellant is asking this Court to simply review the 
facts of the case is clear from its second attack on Yude- 
levit’s testimony that ‘‘it is not conceivable’’ that a note 
would be worth only one-fourth its face value. The trial 
court was, we submit, the place to attack the credibility of 
this witness.* The testimony cannot be discredited simply 
by counsel’s expression of his opinion on the matter to this 
Court. 

Similarly, appellant asks this Court to hold that both 
government experts and Truman Ward who had occupied 
the building for four years were wrong in considering the 
rental to be $250 and instead should accept the testimony 
of appellant’s witness Dixon as to the rental provided in 


3 Here again there was no objection in the court below on any ground 
to his testimony (App. 31-33). He did not, as appellant states (Br. 5) 
estimate the value of parcel 18. He simply remarked, apparently misunder- 
standing the question, that it was a magnificent price the seller got for his 
property. 


4 Cross-examination was very brief. (App. 33). 
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an executed lease, which was not, however, produced in 
court. That conflict and the effect on the valuation was for 
the jury to decide.°® 

Appellant also invokes a portion of Judge Fahy’s opin- 
ion in the Riley case to criticize the reproduction cost com- 
putation of the government experts which appellant char- 
acterizes as a ‘‘rule of thumb cubic footage multiplier’’ 
(Br. 13). However, this is primarily a factual question for 
the appraisal profession. The fact is that today a cubic 
foot or square foot process is one of the bases of appraisals 
upon which millions of dollars changes hands today in 
sales, loans, ete. This is shown by examination of out- 
standing appraisal authorities. See Boeckh’s Manual of 
Appraisals (2d Ed., 1984) where it is stated (p. 19): 


The Boeckh Manual is designed primarily for the 
determination of Reproduction Costs and Present 
Sound Value, and is based primarily on schedules of 
Cubic Foot Costs. Complete and careful provision 
has been made for modifying these basic costs for all 
variations so that, in the hands of a careful appraiser, 
it produces results of remarkable accuracy. 


Use of this method of appraisal is so prevalent that other 
services, such as the Dow Service, Incorporated, and The 
Marshall & Stevens Co., as well as E. H. Boeckh and Asso- 
ciates, specialize in reporting on construction costs of dif- 
ferent types of structures in various parts of the country 
for this purpose. See also, The Appraisal of Real Estate, 
American Institute of Real Estate Appraisers (1st Ed. 
1951), pp. 77, 194-195, 205. That Manual states at page 
199: ‘*The square-foot and cubic-foot methods are em- 
ployed most frequently by appraisers.’’ This present day 
method is based on constantly revised data as to costs of 
all sorts of materials and equipment. It should not, we 
submit, be condemned without a hearing as to the reasons 
why outstanding appraisal authorities recommend it today. 


SIt is hard to see how the four times the court cut short government 
cross-examination of this witness (App. 43-44) could have injured appel- 
lant’s case. We do not know to what appellant refers in the reference to 
unfounded contradictions of her testimony by the Court (Br. 12). 
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Judge Fahy’s opinion suggested another limitation upon 
reproduction cost evidence in stating that the jury should 
be told that such testimony is not before them as inde- 
pendent evidence of value. Appellant did not request any 
such instruction below and does not now seek reversal on 
this ground. Since the circumstances which were given in 
the Riley opinion to justify reversal for plain error are 
not present here (see supra, pp. 7-8) discussion of the ques- 
tion whether the reproduction approach testimony might 
be similarly limited in the present case is inappropriate.® 

Appellant argues (Br. 12, 15) that the trial court was 
under a duty to tell the jury of its own accord how to 
capitalize rental as testified to by appellant’s witness Dixon 
(Br. 12, 15) implying that the jury would not otherwise 
know how to give any weight to that evidence. The simple 
and complete answer is that appellant’s attorney did so 
capitalize reaching a value of some $44,000 (See Gov. 
App., infra, pp. 13-14). In these circumstances, the ‘‘blue 
ribbon’’ condemnation jury obviously had all necessary 
materials before them. 


CONCLUSION 


For the foregoing reasons it is submitted that the judg- 
ment below should be affirmed. 


Respectfully, 


Perry W. Morton, 
Assistant Attorney General, 


Rocer P. Marauis, 
Attorney, 
Department of Justice, 
Washington 25, D. C. 





6For decisions sustaining verdicts outside the range of expert opinion 
testimony because there was other evidence which supported the verdict, 
including in one case, the reproduction approach of expert witnesses, see 
Murray v. United States, 76 App. D.C. 179, 130 F.2d 442 (1942) United 
States v. 2.4 Acres of Land, 138 F.2d 295 (CA. 7, 1943). 
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APPENDIX 
(Tr. 138-140) 


Closing Argument on Behalf of Defendant Maloof 

Mr. Toomey: Gentlemen of the jury, with respect to 
Lot 18, or 55 C Street, the property owned by defendant 
Fred Maloof and now taken by the government, a picture, 
of which you saw yesterday, I would like to remind you 
of the testimony made yesterday by Mr. Maloof where 
he pointed out that previous purchases that he had made in 
this area had been all-cash transactions, one as much as 
$175,000, all cash. 

In this particular piece of property he bought it on terms 
because that is what was offered to him. He agreed to the 
terms that the then owner wanted. It is conceivable, how- 
ever, in an award made, according to the deposit now made 
by the government— 

Mr. MacLeod: If your Honor please, I object to refer- 
ence to any deposit that it not in evidence before the Court. 

The Court: Sustained. 

Mr. Toomey: It is conceivable, even with the testimony 
as made by one of the expert witnesses for the government, 
that my client would wind up without the property and 
still suffer a $7500 loss. 

Mr. MacLeod: I object to that. There is nothing in the 
evidence to sustain that statement. 

Mr. Toomey: We have a— 

The Court: I will have the reporter read the last state- 
ment. 


(Thereupon, the reporter read the last statement of Mr. 
Toomey to the Court.) 


The Court: Counsel has a right to make that argument. 
The argument may be a wrong argument but counsel has 
a right to make it. 

Mr. MacLeod: Thank you, sir. 

Mr. Toomey: It is conceivable that he can suffer an 
$8500 loss and still be without the building. Yesterday we 
heard two experts for the government who had testified 
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on the appraisal value. In their testimony they used a 
capitalized basis for appraising the property which was 
eight times the annual rental. They used a figure of $250 
a month or $3,000 annually as their basis. They both ad- 
mitted upon cross-examination that if the rent were higher 
the property would be worth accordingly that much more. 

Mrs. Dixon later testified that a lease was obtained for 
the first floor of the premises for the first six months at 
$250 a month and the next 54 months at $350 a month, 
which would amount, for the five-year period, to $20,400 
total. The second floor was rented for $60 a month and 
the third floor for $60 a month; a total for the first, second, 
and third floors over a five-year period would be $27,600 
per year would be equal to $5,520. Multiplying this times 
eight, as government appraisers did to arrive at their 
evaluation, then a value of the property would be set at 
$44,160. 

We are not asking $44,000; my client just wants $35,000. 
He bought the property for an investment. He did not 
know at the time of the purchase that the government was 
going to take the property; it was nine to ten months 
prior to any notice of taking by the government. 

He testified that the property was taken for an invest- 
ment. 

It is up to you gentlemen to decide that he received just 
compensation for this property, and we ask that you re- 
turn the verdict to us for $35,000. 

Thank you, Your Honor. 
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